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This chapter explores the potential use of community land trusts in South Africa today and 
how this form of tenure may address the question of abandoned properties.  The chapter is 
based on four examples from the inner city suburb of Yeoville, Johannesburg, which has 
experienced rapid transformation over the past 20 years, and now contains a significant 
proportion of abandoned properties. The area has an active Development Forum which 
seeks to acquire these properties as part of its redevelopment plan for Yeoville. 
 
The problem of abandoned properties, in this and other areas is frustrating attempts by local 
governments in South Africa to address the legacy of apartheid with regards to the equitable 
provision of services, the provision of state subsidized housing in well located areas and the 
general land management of the city. Yet there appears to be a strong reluctance on the part 
of local government to utilize the power of eminent domain to address these problems.  
 
The structure of property ownership and the powers of the State to intervene in these 
instances have important consequences for the burden on either the City or future 
holders/owners of such properties. This chapter seeks to provide the basis for proposals that 
will be financially viable and might further two broader goals: more equitable town planning 
outcomes as well as a measure of justice, for existing low income occupants on these 
properties. 
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Introduction 
 
Abandoned and illegally occupied buildings are both a feature of run-down and declining 
neighbourhoods and have an impact on the continued downward spiral of these 
neighbourhoods. The reasons for this global phenomenon are complex and varied, including 
declining cities -- due to de-industrialisation and depopulation -- as well as “market 
obsolescence” (Mallach, 2010). Bad buildings represent a condition that reflects multiple 
failures including declining property values (which are bad for property owners), reduced 
maintenance of buildings (often resulting in exploitative landlord tenant relationships and 
therefore bad for tenants), all contributing to the further decline of neighbourhoods. Bad 
buildings are also a feature of declining inner cities, seen historically in the United States and 
more recently in South Africa due to suburbanization, population shifts and resulting capital 
flight. These population shifts and capital flight have been attributed to political changes and 
‘white flight’ due to racial prejudice (Morris, 1999; Tomlinson et al, 2003; Beavon, 2004). 
Although the circumstances that lead to the ultimate abandonment of properties or buildings 
by their owners vary widely, the urban planning solutions advocated generally fall into the 
sphere of urban regeneration.  

One of the key tools governments have to acquire these abandoned buildings is the power 
of expropriation followed by some mechanism for the regeneration of the buildings and 
properties. However, in many cases these properties are occupied, either legally or by illegal  
occupants (see Zack et al, 2010), making regeneration difficult. This raises a central concern 
about many of the traditional market approaches to regeneration, the issue of displacement 
of the poorest inner city residents who often occupy these buildings (Freeman and Braconi, 
2004; Atkinson, 2004; Slater et al., 2004; Marcuse, 2005, Newman & Wyly, 2006). 
Displacement impacts both the economic sustainability of these solutions and raises 
significant issues of equity and justice. The question is therefore, how to avoid displacement 
and social exclusion, while using these buildings to contribute to more sustainable 
neighbourhoods?  

This question was raised in Yeoville indirectly through work being undertaken by the 
University of the Witwatersrand student’s as part of a second year urban planning course on 
land management. It was during this course that students engaged with Maurice Smithers 
(the Chairperson of the Yeoville Bellevue Community Development Trust) and he described 
the negative impact that a number of ‘bad buildings’ were having on the neighbourhood of 
Yeoville. It was then decided to do further research on the subject of ‘bad buildings’ in terms 
of examining international case studies on the impact of ‘bad buildings’ and how this problem 
has been addressed in other settings. It is largely due to the presence of Maurice Smythers 
and his ‘dream’ of some kind of a community housing trust that Yeoville was selected as an 
area of focus. 

This chapter responds to this question by exploring the adoption a modern common property 
system, namely, Community Land Trusts, a system of land tenure in which land is held in 
trust while the ownership of improvements on the land is separated from the land. This form 
of tenure was established about 100 years ago in the USA and in recent years appears to be 
garnering increased international interest and application. Furthermore, this model has been 
applied in Kenya in the context of low-income housing and therefore provides an example of 
how the model has been applied in an African context (Bassett, 2005). It will be argued that 
this system is an appropriate mechanism as a means to overcome both the seeming lack of 
capacity of local governments and non-government organizations to undertake urban 
renewal as well as the inability of the private sector, constrained by their profit motive, to 
address concerns of equity, justice and capitalization that lie at the heart of the ‘bad’ building 
problem. We will attempt to explore this issue through a few limited examples involving the 
examination of four abandoned and resettled properties in the context of Yeoville, a 
‘transitional’, ‘declining’ residential inner city neighbourhood in Johannesburg, South Africa.  
The chapter brings together two distinct perspectives, an urban planning and a legal 
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perspective, as a means to shed light on the policy and institutional issues that bad buildings 
raise and in the hope of suggesting appropriate, viable and implementable solutions. 

Bad buildings: abandoned and illegally occupied properties 
 
For the purpose of this chapter we define a ‘bad’ building as “as a property whose owner has 
stopped carrying out at least one of the significant responsibilities of property ownership, as 
a result of which the property is vacant or likely to become vacant in the immediate future”, 
(Mallach, 2010:1). As pointed out by Mallach this definition also incorporates abandoned 
buildings where tenants remain in occupation but the owner has stopped providing 
services.It should be noted that in the US context these properties are often vacant whilst in 
the majority of cases in South Africa they are occupied. Being occupied could include 
slumlords, hijackers, and tenants who are either complicit with or victims of hijackers. In 
Johannesburg particularly complicated cases are sectional title buildings, which make up a 
fair percentage of failing buildings in Johannesburg, where the owners in general and thus 
the body corporates are unable to carry out their obligations, leading to the economic 
collapse of the corporate body and decline of the building into ‘bad’ building status.  

The reasons for the abandonment of buildings or properties by their owners fall into three 
broad categories: location; physical obsolescence; and market obsolescence. However, 
there are a number of abandonment triggers, i.e. factors that give rise to events leading to 
abandonment in each of these categories. Each different type of property, e.g. multi-family 
rental, single family homes etc. has a range of abandonment triggers. For multi-family rental 
and single family homes, which are the focus of this chapter, these triggers include: 
inadequate income base/cash flow; inability to address deterioration due to the previous 
trigger or need for major repairs not supported by market value; difficulty in obtaining 
finance; unsustainable secured debts or liens; management and maintenance difficulties, 
neighbourhood change and perception of market trends; household transitions (e.g. death or 
relocation) and fraudulent transactions or hijacking of properties (Mallach, 2010, Zack et al, 
2010). 

The effects of ‘bad buildings’ or property abandonment can have a severe impact on any 
neighbourhood’s well-being. It has been described as a ‘black hole’ or ‘drain’ in the middle of 
a neighbourhood in that it tends to suck the energy and value out of the surrounding 
properties, (Smithers interview 1, 2013). Furthermore, a “bad building” can be a health and 
safety risk for occupants including the increased risk of fires, and impact negatively on a 
city’s revenue (Zack et. al., 2009, Mallach, 2010). This process was clearly articulated in the 
following description from the City of Indianapolis in the United States:  

“Chronically vacant and abandoned properties represent decline and neglect. On the streets 
where these properties stand, they contribute to neighborhood instability, diminished public 
safety, and the devaluation of neighborhood property and quality of life”, (City of 
Indianapolis, 2009: 5). 

This perspective became central to the controversial “broken window theory” of policing, 
advocated in the United States by Kelling and Wilson (1982) and popularised by Mayor 
Guilani of New York in the late 1980’s. They argued that the norm-setting and signalling 
effects of urban disorder and vandalism promotes additional criminal and anti-social 

behavior. Regardless of whether failing properties in fact have this direct an effect, it is clear 

that ‘bad’ buildings are a significant factor in blighted communities.   

 

The problem of bad buildings in Johannesburg 
 

http://en.wikipedia.org/wiki/Vandalism
http://en.wikipedia.org/wiki/Crime
http://en.wikipedia.org/wiki/Anti-social_behavior
http://en.wikipedia.org/wiki/Anti-social_behavior
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A close look at any city in South Africa makes it clear that the spatial legacy of apartheid is 
still very evident (Harrison, Todes and Watson, 2008). The physical decline and attributed 
negative perceptions of the built environment in the Johannesburg inner city as well as its 
adjoining inner city suburbs, including Yeoville, has been well documented (Morris, 1999; 
Meyer, 2002; Beall et al, 2002; Tomlinson et al, 2003; Beavon, 2004; Harrison et al, 2008; 
Murray, 2010 and Zack et al, 2010). The reasons for this decline can be attributed to a wide 
range of both historical and current factors. In the 1960’s the economic decline of these 
areas was attributed to processes of spatial decentralisation of retail and commercial 
activities. From the 1980’s the demographic shifts that accompanied the unravelling of 
apartheid saw the beginnings of ‘white flight’ from the inner city. However, by the 1990’s the 
decay of the inner city and immediate surrounds was perceived as accelerating due to 
increasing crime and poor urban management practises.  
 
One of the results of this is that the inner city and immediate surrounds contains a large 
number of ‘bad buildings’2,  many of which are described as hijacked or vacant (Smither’s 
interview 1, 2013). A comprehensive definition has been supplied by Zack et al (2010:10-11) 
in that they define ‘bad buildings’ as: 

 ‘Bad buildings’ may or may not be occupied; 

 ‘Bad Buildings’ often have compromised ownership and management 
 arrangements; 

 ‘Bad Buildings’ are likely to be in poor physical condition; 

 ‘Bad Buildings’ are likely to have inadequate or dysfunctional service 
 provision; 

 ‘Bad Buildings’ typically have outstanding municipal service payments 
 and services payments; 

 ‘Bad Buildings’ do not comply with municipal by-laws and 

 Management arrangements in ‘bad buildings are often weak and/or 
 exploitative of tenants”. 

The broad definition attributed to these buildings by the city3 is: dilapidated, abandoned and 
illegally occupied or hijacked buildings, (CoJ News Archive, 2011). 

 

The conditions in these buildings are amply described by Rubin (2013), in her chapter on 
‘bad buildings’. The worst cases include basements filled with sewage to the extent that the 
acid in the urine is leaching the lime out of the mortar in the concrete (Rubin, 2013:6). 
According to Wilhelm-Solomon, “Large scale migration to inner-city Johannesburg has 
become entangled with the perennial problems of urbanisation, housing, unemployment and 
service delivery. Health challenges in the so-called “bad buildings” of the inner city are 
potentially on the scale of a humanitarian crisis, and yet remain hidden in their darkened 
corridors” (Mail and Guardian (online) 14 December 2010). 

 

The closing of Johannesburg’s inner city’s flagship hotel ‘The Carlton’, in 1998 as well as the 
freezing of investments in the inner city by a major financial and insurance company 

                                                 
2
 A range of figures have been quoted over time ranging from 700 to 1380 buildings. According to the City of 

Johannesburg’s web-site dated June 2011, there are up to 1380 ‘bad buildings on the city’s database. 
3
 According to the City of Johannesburg’s website the full definition of a ‘bad building’ is as follows:: 

‘A [bad] building is one that has deteriorated to such an extent that its market value is 

below the outstanding debt owed. Living conditions in the building have become 

extremely harmful to the occupants... The buildings are usually controlled by slumlords 

who overfill the flats, charge exorbitant rents and allow the buildings to become 

rundown…Slumlords neglect to pay the rates over to the City, and electricity and water are 

terminated, further jeopardising the quality of life of the tenants’(Davie, 2004: webpage). 
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prompted the City of Johannesburg [hereinafter the City] to begin to take action. This was 
initially in the form of a vision, launched in 1997 by the then deputy president Thabo Mbeki, 
to see the city becoming the ‘Golden Heartbeat of Africa’. This was followed by the 
preparation of the Inner City Economic Development Strategy (1999); the Inner City Spatial 
Framework (1999), which focused on 12 parallel strategies; and the City Centre 
Development Framework (2000), which focused on precinct development plans. These 
documents guided the work of an Inner City Office (ICO) that had been established in 1998 
as the product of a public-private coalition, the Central Johannesburg Partnership (CJP) and 
was given the task of administering the redevelopment of the inner city (Rubin, forthcoming). 

 

The City, through the ICO, first began to address the issue of bad buildings back in 1999, 
when the Council approved a Proposed Programme on Bad Buildings under the broad 
banner of the Inner City Regeneration Scheme with its Inner City Regeneration Strategy 
(Rubin, 2013). According to Neil Fraser this was to provide a mechanism for dealing with 
buildings that were classified as “bad” for a variety of reasons. These included “buildings 
abandoned by their owners, were derelict or in a deplorable state; were invaded by crime 
lords and squatters, were overcrowded; or where they contravened various by-laws or other 
legislation were the seat of criminal activities, etc. etc.” (Fraser, 2010). The principle of this 
programme was that the City would purchase the buildings from the owners (or banks who 
held the mortgages), but since the buildings were generally massively in arrears to the 
Council, the City would foreclose on the dept and then bid for the properties in sales of 
execution. The plan was then to sell the building on to a bona-vide developer for the amount 
owed to the Council but, where appropriate, discounted to the market value of the building 
(Fraser, 2010). This programme faced immediate difficulties. First, the legal process to 
acquire the properties by first obtaining foreclosure judgements against the owners and then 
bidding for them at the foreclosure sale, led to excessive delays. Second, loan financing was 
in short supply and “the pool of people who could be called upon to actually renovate the 
buildings” was limited since “only existing landlords who were already in the inner city rental 
market were both willing and able to participate in the BBP” (Rubin, forthcoming). Then, 
when a few buildings were eventually sold to developers, there were conflicts between the 
profit objectives of the developers and the City’s objectives of urban regeneration and 
improving the quality of life of lower income inner city residents. As a result, less than 10% of 
the targeted buildings (only 12-15 buildings) were ever successfully upgraded under this 
programme. Ultimately this first iteration of the BBP programme failed due to a  lack of 
political will and bureaucratic capacity or bureaucratic resistance (Rubin, forthcoming). 

 

The ‘bad buildings programme’ (BBP) went through a number of different iterations of its 
financial model between 1998 and 2000 and was moved from the ICO to the City’s Housing 
Department when the ICO was converted into the Johannesburg Development Agency. 
Unfortunately the City Housing Department, which was made responsible for implementing 
the programme was focused on producing free-standing RDP housing and was not focused 
on the inner city. This resulted in the stagnation of the BBP and in the mid-2000s it was 
moved to the Johannesburg Property Company (JPC), a publicly-owned company 
established to manage the City’s property portfolio, and “renamed the Better Buildings 
Programme” (Rubin, forthcoming). In 2002/2003, under the newly established Inner City 
regional office and Inner City task force the Inner City Regeneration Strategy was formulated 
(February 2003), which interpreted the aims of Joburg 2030 (later Joburg 2040) – a vision of 
Johannesburg becoming a World Class City: a ‘Tokyo or New York of Africa’ (Rubin 
forthcoming, 4) into a five pillar strategy. The five pillars were: Address Sinkholes; Intensive 
Urban Management; Maintain & Upgrade Infrastructure; Ripple-pond Investments; and 
Support Economic Sectors. An Inner City Regeneration Strategy Business Plan (March 
2004) then translated the Strategy into concrete projects. As a result, the focus of the Bad 
Buildings programme shifted from ‘arrears’ to ‘regeneration’ in that they began to focus not 
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just on buildings in arrears but those that were in poor physical condition and having a 
‘negative impact on the surrounding urban fabric’ (CoJ, 2007; Garner, 2011).  
 
During this period the programme was renamed the Better Buildings Programme and varied 
from the earlier BBP, in that it intended that the City take some form of ownership (whether 
through a trust or parastatal) of these buildings and then sell them to the private sector to 
offset the service costs that the buildings owed. The City would then encourage the new 
owners to refurbish the buildings and provide residential stock. The BBP was now intended 
to meet the ‘… dual objectives of securing the whole or portion of the arrears and 
rejuvenation of the buildings in the inner city ’(Patel, 1998, cited in Rubin, 2013). According 
to COHRE (2005, 46),  

“in this vision, dealing with ‘bad buildings’ was no longer simply a technical matter of 
 fixing ‘derelict’ or ‘unsafe’ buildings; buildings that were ‘posing a health and safety risk’ 
 and that had in some cases also become ‘havens of criminal activity’ in which ‘criminal 
 syndicates operate brazenly’. The task of clearing these buildings had become much 
 more than that, a vital step in turning areas from ‘sinkholes’ into ‘ripple-ponds’, linking up 
 one ‘ripple-pond’ with another, spreading an upward spiral of confidence and meeting the 
 overall goal of ‘raising and sustaining private investment leading to a steady rise in 
 property values”.  

 

Once again the programme largely relied on the Finance Department of the City to write-off 
debt in order for the buildings to be financially viable to any private transferee. This however 
exacerbated an internal conflict in that the City’s finance department’s performance was 
measured by how much money they were able to recoup, especially on properties that had 
large arrears, which many of the inner city buildings had. As such, the officials in the Finance 
Department refused to move the programme forward, since writing off the arrears would 
have a direct impact on their performance and hence their individual bonuses which were 
tied to the department’s performance. It was only through political pressure that a 
compromise was reached and the programme initiated (Rubin, 2013). However an additional 
complication arose when the Council official responsible within the JPC left the Council after 
18 months, leaving the programme leaderless (Fraser, 2010).  

 

In 2006, with the start of the mayors second five year term of office, the programme was 
moved to the Department of Economic Development within the City and the focus again 
shifted to include Black Economic Empowerment (BEE)4, among the already difficult aims of 
the programme. Furthermore, based on a major 2007 inner-city summit and in response to 
the legal defeat the City had had before the Constitutional Court, after the City was sued for 
infringing the constitutional rights of building occupants by proceeding to evict residents from 
inner city ‘bad buildings’ without providing alternative accommodation, the Inner-city 
Regeneration Charter (ICRC) was formulated and adopted in 2007. Section 6 of the charter 
dealt with ‘bad buildings’, where it was acknowledged that the response to date had been 
too reactive. The Charter gave a commitment to eliminate all bad-buildings in the Inner City 
by 2015. This was envisaged through the scaling up of the Better Buildings Programme. By: 
dramatically increasing funding for refurbishment; ensuring that BEE players were able to 
access new property ownership opportunities from the portfolio of buildings. The ICRC also 
aimed to improve technical efficiencies in the programme, particularly in facilitating the 
acquiring of buildings and resolving difficulties in securing rates write-offs and clearance 
certificates on debts for municipal services, such as water and electricity. Finally, while  
acknowledging the constitutional and legal rights of existing occupants of buildings required 

                                                 
4 Black Economic Empowerment (BEE) is a programme launched by the South African government to redress the 

inequalities of Apartheid by giving previously disadvantaged groups (black Africans, Coloureds, Indians and some Chinese) 
of South African citizens economic privileges previously not available to them. It includes measures such as Employment 

Preference, skills development, ownership, management, socioeconomic development, and preferential procurement. 

http://en.wikipedia.org/wiki/Government_of_South_Africa
http://en.wikipedia.org/wiki/Apartheid
http://en.wikipedia.org/wiki/Coloured_people
http://en.wikipedia.org/wiki/Indian_South_Africans
http://en.wikipedia.org/wiki/Chinese_South_Africans
http://en.wikipedia.org/wiki/Affirmative_action#South_Africa
http://en.wikipedia.org/wiki/Affirmative_action#South_Africa
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that refurbishment take into account the need for both temporary accommodation and the 
availability of affordable rental and ownership options in the inner city, for very vulnerable 
people legally or illegally occupying many buildings, the ICRC nevertheless gave a 
commitment to eliminate all bad buildings (Coj. , 2007). Despite these acknowledgements, 
“[a]fter a survey of the inner city, COHRE estimated that up to 26,000 squatters living in the 
inner city are suffering widespread human rights violations as a result of the city's 
redevelopment plan” (IRIN, 2007: 2). 

 

By late 2008, the BBP had, again, evolved, this time into the ‘Inner City Property Scheme 
Project’ (ICPS). This new model focuses on economic growth and jobs; business growth and 
investment, to include the entire inner-city region and is to entail public private partnerships 
(JBF, 2008). In 2009, consultants were appointed to formulate new financial and structuring 
models for the amended programme. The consultant’s report addressed detailed methods of 
property acquisition and models of partnership arrangements with the private sector. It also 
outlined a business model for the scheme which included the development of a special 
property vehicle to serve as the property company.   

 

In April 2011, ‘bad buildings’ were again the subject of a summit meeting in Johannesburg, 
where it was reported that there were 321 buildings under investigation, with 244 building 
hijackers arrested. Together with their consultants, the City’s environmental health 
operations manager argued that “the success of dealing with ‘nuisance buildings’ depended 
on a good multidisciplinary team approach” (Joburg. news archive, 20 April 2011). 
Stakeholders at this summit concluded that there was a need for a permanent anti-hijacking 
unit to be established in the South African Police Service to “win the war against the 
hijacking of buildings and slum-lording” (Joburg. news archive, 20 April 2011). However, 
ever since the ICPS’s launch in 2008, with an advert requesting suitably empowered 
partners, little has come of the new scheme. This has been broadly attributed to 
disagreements among stakeholders and the general unworkability of a plan that requires that 
each member to the scheme contribute R5 million to participate in the programme 
(Masondo, 2007). Furthermore, the programme lacked integration within local government, 
and given the fragmented informational base and operational dysfunctions of the City’s 
management, it was simply over ambitious (Rubin, 2013). So yet again, in 2013 the City is 
undertaking a review of the programme..  

 

Even the then Mayor, Amos Masondo, acknowledged that the Better Buildings Programme 
only achieved limited success, which he ascribed to a number of factors including: “the 
lengthy expropriation process, the screening of participants and the requirements to provide 
transitional housing to people who were been evicted” (Joburg archive, April, 7, 2011). While 
Masondo emphasizes one of the issues that led to the abandonment of the programme – the 
City’s failure  to meet the legal requirements of eviction under the Constitution and the 
resulting order of the Constitutional Court requiring engagement with occupiers of these 
buildings, his reference to expropriation is extraordinary since the City has in fact failed to 
use its extensive powers of expropriation that would give the City ownership over these 
properties, instead his statement confused expropriation with the process of foreclosure 
based on the existing rates and municipal services arrears. Although foreclosure against the 
failure to pay rates and service charges may be seen as a regular or normal legal 
transaction, a decision by the City to use its authority to expropriate these buildings as part 
of a policy of urban renewal would have been at variance with the market-based based 
policy approaches that were hegemonic in this period.    

While the power of eminent domain is recognized in the Constitution, it is the Expropriation 
Act 63 of 1975 that remains the statutory basis under which government, including the City 
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of Johannesburg, has the legal authority to expropriate property. The Minister of Public 
Works may, according to the statute, expropriate land for “public purposes” subject to an 
obligation to pay compensation (Act 63 of 1975 § 2).  The Act states that “the amount of 
compensation … shall not … exceed – in the case of any property… the aggregate of – the 
amount by which the property would have realized if sold on the date of notice in the open 
market by a willing seller to a willing buyer; and an amount to make good any actual financial 
loss caused by the expropriation (Act 63 of 1975 § 12). Given the condition of these 
buildings and the amounts already owed to the City it does not seem that claims of owners 
to compensation in the event of expropriation are likely to be a major cost factor in any 
redevelopment effort.  Instead, it is more likely that the City is concerned that exercising the 
power of expropriation will be read by the real estate market as threatening property rights, 
although when used to address the problem of ‘bad’ buildings this does not seem to be a 
very strong concern since the City would surely be able to demonstrate that by clarifying 
ownership and refurbishing the property the City would in fact be securing the property rights 
of neighbouring property owners. 

 

Another concern that might be raised is that the City will face even longer legal wrangles 
since title holders will surely come forward claiming their constitutional right to 
compensation. While the right to compensation in the case of expropriation is clearly granted 
in the Constitution, this must not be confused with the consequences of using the authority 
to expropriate. Any claim to compensation may be brought based on the fact of expropriation 
but it is important to remember that ownership transfers immediately to the expropriating 
entity and is not dependent on the determination or payment of compensation. This means 
that the process of refurbishment or renewal cannot be held up by former owners or 
claimants and is not dependent on a lengthy process of foreclosure in which the City must 
bid at auction to obtain ownership of the property. The auctions that have taken place on 
foreclosed properties in the inner city have made it abundantly clear that the market value of 
these properties is negligible, often less than the amounts owed to the City. 

  

Furthermore, the issue of compensation under the Constitution remains an open question and 

proposals to enact a new expropriation statute in light of the Constitution’s property 

provisions should facilitate any effort to address ‘bad’ buildings. While the Constitutional 

Court examined the role that market value should play in compensation decisions in Du Toit 

v. Minister of Transport 2006 (1) SA 297 (CC) and noted the potential conflict between the 

Expropriation Act of 1975, which bases compensation decisions on market value, and the 

Constitution’s property clause, which lists five factors for “just and equitable” compensation, 

the court cautiously endorsed an approach to reconciling the Expropriation Act and the 

Constitution used in the Land Claims Court Case, Ex Parte Former Highland Residents 2000 

(20 All SA 26 (LCC).  In this two step approach, the Land Court first determined market 

value, and then decided whether an upward or downward adjustment was warranted by the 

other four factors listed in the Constitution. While the existing Act sets rules that apply to the 

determination of compensation, such as not accounting for an illegal use of the property that 

raises its value, the fact that it is taken without consent, or any change in value due to the 

underlying scheme of the expropriation, the property clause of the Constitution provides a 

more textured scheme to relate market value to the real conditions that apply to a particular 

property. Thus, while the Constitution allows expropriation for “a public purpose or in the 

public interest” subject to “just and equitable” compensation (S. AFR. CONST.,1996 § 25(2)), 

it specifies five elements that must be considered in determining compensation: 

The amount of compensation … must be just and equitable, reflecting an 

 equitable balance between the public interest and the interests of those 
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 affected, having regard to all relevant circumstances, including—(a) the 

 current use of the property; (b) the history of acquisition and use of the 

 property; (c) the market value of the property; (d) the extent of direct state 

 investment and subsidy in the acquisition and beneficial capital improvement 

 of the property; and (e) the purpose of the expropriation (S. AFR. CONST., 

 1996 § 25(3).  

Furthermore, the Constitution explicitly states that “the public interest includes the nation’s 
commitment to land reform” and lays out the Constitutional basis for three major land 
reforms: land tenure reform, land restitution and land redistribution (S. AFR. CONST.,1996 § 
25 (4), (6), (7), (8)).  The redevelopment of blighted buildings and the recognition of a new 
form of tenure designed to facilitate the public goal of affordable housing falls well within this 
constitutional mandate.    

 

Instead of the red herring of compensation, a more likely concern is that the City would find 
itself responsible to the present occupiers for the management and upkeep of the building if 
it were to use expropriation to take direct ownership. One of the unique elements of the 
power of expropriation is that ownership shifts to the government or other authorized entity 
as soon as notice of expropriation is served, and so using this authority immediately raises 
the problem of what to do about the ‘bad’ buildings and those who occupy them. We would 
suggest that it is the City’s failure to imagine a viable and sustainable alternative that has led 
both to the failure of the existing programmes as well as the City’s reluctance to effectively 
use its legal authority to address the problem of ‘bad buildings’. Instead the focus has been 
on demonizing the occupiers, seeing ‘bad’ people as a problem to be resolved by ever more 
aggressive forms of social and criminal policing. Thus it is clear that after almost 14 years 
there has been limited progress made by the City on the issue of ‘bad buildings’ and 
abandoned properties in Johannesburg. This is due primarily to the conflicting visions and 
purposes of the various policy groups and departments in the City who attempted to use the 
BBP for too many, and at times conflicting purposes, resulting in a lack of focus and ultimate 
failure. Most telling has been the failure of the City or its policy makers to imagine a 
sustainable way of redeveloping the build environment while simultaneously securing the 
needs of the existing residents of the inner City. As Rubin, 2013, concludes these 
programmes have not served the interests of the majority of inner city residents. 

 

The Yeoville Examples 

It is within this policy context that the inner city suburb of Yeoville, and its issues with ‘bad 
buildings or properties’ is to be viewed. The area in which our case study draws examples of 
‘bad buildings’ is known by the majority of the suburb’s residents as ‘Yeoville’ but includes 
the administrative areas of Yeoville, Bellevue, Bellevue East and Randview. The architecture 
of the area is eclectic with a wide range of styles from single storey bungalows to four storey 
art deco blocks of flats (Meyer, 2002). However, unlike the inner city it is a predominantly 
residential area with one main commercial zone running through it, and has never been part 
of the economic and commercial centre of Johannesburg.  

In the 1980’s and early 1990’s Yeoville was known as a cosmopolitan suburb, popular 
amongst students, artists, young couples and pensioners. Even prior to 1990, and the repeal 
of the Group Areas Act, black professionals began to move into the area in what was coined 
the first phase of ‘invasion and desegregation’ -- replacing white residents who were 
decreasing in number due to both their relocation to the outer suburbs as well as some 
natural mortality (Jürgens et al in Tomlinson, et al, 2003: 64). Although this may have been 
one perception of the demographic changes underway, other perceptions were more 
positive, viewing Yeoville as an integrating suburb comprising a melting pot of different 
peoples (Morris, 1999; Meyer, 2002; Tomlinson et al, 2003).  
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The second phase of succession and re-segregation began after apartheid laws were 
repealed in 1991. In a decade from 1989 to 1998 the black population increased from 3.4% 
of the population to 84.1% (Beall et al, 2002). Although the majority of new black residents 
could be classed as middle class (in terms of income and educational qualifications, if the 
average black income and education level is used as the standard), there was still huge 
disparities, between the new black residents and white residents in terms of household 
incomes. This factor, together with increased crime levels, led to changes in the perception 
of the area by real estate agents and financial institutions, who felt that Yeoville was going 
the same way as the inner city. Due to these perceptions and the fear of a progressive loss 
of value of the real estate, parts of Yeoville were ‘redlined’ by financial institutions (i.e. 
mortgage loan applications were declined based on where the property was located within 
Yeoville). This resulted in many property owners in the area ‘milking’ their properties by 
trying to amortize their investment in the properties over a short period — dividing their 
houses or flats into several units, increasing rents and reducing or ceasing their 
maintenance of the units (Meyer, 2002; Murray, 2011; Tomlinson et al, 2003). 

A third wave of in-migration began in the mid-1990’s with the in-flux of foreign nationals from 
other African countries, many of them  migrants with different legal statuses. Depending on 
their status many of these migrants were unable to participate in the formal economy 
resulting in both high unemployment in the area as well as many of the residents making a 
living in the informal sector (Jürgens et al in Tomlinson, et al, 2003). The net result of these 
processes has been “middle class abandonment (white flight) and disinvestment” in Yeoville 
amongst a number of other inner city suburbs (Murray, 2003: 149). With regards to buildings 
and properties within the area, many land owners have left the area, either abandoning their 
buildings or leaving them with management agents to extract as much rent as possible with 
limited reinvestment or maintenance of the buildings. In cases where land owners have 
abandoned their buildings, utilities and rates have been unpaid and ultimately cut off by the 
municipality. There are also instances where buildings have been either abandoned and 
squatted or hijacked.  

In Meyer’s (2002) mapping of Yeoville, she identified 108 “decaying buildings” in the ‘Greater 
Yeoville’ area. In her study ‘decaying’ included those where the “condition of the building as 
was visible from the streets [... showed] signs of decay: only obvious defects of the 
architectural fabric were assessed, such as broken or missing windows, broken or missing 
entrance doors and major defects of the outside walls of the buildings or of other external 
walls on the same plot (often in the form of missing bricks)” (Meyer: 2002: 64). While 
Meyer’s definition does not mean that the buildings referred in her findings in 2002, as 
‘decaying’, are necessarily abandoned or hijacked buildings, her overview provides a good 
starting point for our case study. Given the broad range of definitions encompassing ‘bad 
buildings’ and well as the possible temporal nature of the circumstances surrounding some 
buildings considered to be abandoned or hijacked we have cross referenced her identified 
‘decaying buildings’ with a recent “tentative list” of 20 “problem properties in Yeoville 
Bellevue” provided by the chairperson of the Yeoville Bellevue Community Development 
Trust (YBCDT) and current editor of the Yeovue News a local community newspaper 
(Smithers, Pers. Com. 2013). This cross referencing provides a time line on some of these 
identified buildings which will serve to confirm which of the buildings or properties have been 
perceived of as long term ‘bad buildings’ in the area. We have used this assessment to 
identify the particular cases for our study. 

To illustrate the nature of some of the ‘bad buildings’ typologies in Yeoville, four example 
cases were identified, located in different parts of the suburb (refer to Box 1 and map1).  
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Box 1: Case Examples 

The first case is on the main business street through Yeoville, 16 Rockey Street, and involves a 
commercial property owned by a deregistered company. It is currently occupied without a lease 
by a number of people including sex workers. They however pay rent (??) to someone who 
claims to be the owner (a family friend of the original owner) but he appears to have no legal 
rights to the property. Interestingly, while this property was not identified as a decaying building 
by Meyer in 2002, she did indicate that the road outside the property was been used for either 
drug dealing or prostitution. 

The second case is that of a property just around the corner from Rockey Street, on the corner 
of Hopkins and Bezuidenhout street, rumoured to be owned by a Mauritian drug dealer, who no 
longer lives in South Africa. The property is being occupied without a lease by a number of 
people, with unauthorised spaza shops and other informal businesses being conducted from the 
property. 

Map 1 
 
 

 

The third case is of an 
old Art deco building on 
the corner of De Ley Rey 
and Isipingo Streets, 
which was initially 
squatted and then 
hijacked. Subsequently 
there was a fire in the 
building resulting in it 
being demolished. It is 
now a vacant site and 
has been for the past few 
years. This property was 
identified by Meyer in 
2002 as a decaying 
building. 

The fourth case is Esshill 
Court, a block of flats at 
51 Natal Street. This 
property was hijacked 
twice from a Taiwanese 
woman who was found 
murdered two weeks 
after she returned from a 
trip to Taiwan to discover 
that the building had 
been taken over for the 
second time. It caught 
fire sometime in 2012 
and while it is still 
occupied by a number of 
people, it is not clear if 
anyone is charging rent 
for it. 
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It is clear from the above examples that there is a wide range of circumstances surrounding 
‘bad’ properties in Yeoville, however, the common theme is the de facto dispossession, 
abandonment, or neglect of the properties by the land owner. In all four cases the original or 
legal property owners have abandoned the buildings or properties for various reasons. In the 
first case the ownership is unclear due to the holding company having been deregistered, in 
the second case the owner is missing, in the third case the owner was displaced by hijackers 
and in the fourth, the owner is now deceased. Ownership has remained unresolved, and the 
remaining buildings have continued to be occupied. However, even if in some cases, a form 
of rent is being paid to a person claiming ownership or asserting control over the building, no 
payment is being made to the local municipality for rates and services. In 2008 Yeoville had 
6% of the entire city’s arrears debt, (CBF, 2008). All four properties remain a matter of 
concern for the surrounding residents, are under investigation by the local police, and are on 
the YBCDT’s list of problematic buildings/properties based on community concerns. 
According to Smithers the City of Johannesburg is overwhelmed by the problem of ‘bad 
buildings’ in the much denser inner city and does not have the capacity, or is not interested, 
in the ‘bad buildings’ issue in a place like Yeoville. He bases this opinion on the fact that he 
has been attempting to get the City Council’s assistance on the matter for some years now, 
but with no response (Smithers, Per. Com., 2013).  

 

Until ownership of these properties is clarified and the tenure status of the occupants 
stabilized, there is little chance that their conditions will improve. Even a more limited 
process of refurbishment, to stabilize the structures and ensure habitability for the 
occupants, seems highly unlikely unless some degree of legitimate control is regained over 
these properties, especially if the goal is to provide decent living conditions to the occupants, 
prevent the buildings from being a hazard to residents and neighbours as well as providing 
necessary municipal services such as sanitation, water and electricity without running up 
enormous arrears to the City. While the only official response at this time is a policing 
response – whether in the form of anti-crime raids, drug interdiction or the rounding up of 
undocumented migrants – any sustainable response must address the underlying structural 
conditions, including the acute problems of the built environment: from bad buildings to a 
failing municipal infrastructure.      

 

While local government has both regulatory authority and the power of eminent domain as 
means to take these properties in hand, Johannesburg City’s inability to effectively reverse 
this process is an indication of both its lack of capacity as well as a failure to imagine a 
viable alternative that does not simply rely on market mechanisms that have the effect of 
displacing low-income residents. If in the Central Business District commercial interests have 
begun to purchase some ‘bad’ buildings, leading to legal conflicts over evictions and the 
City’s duty to provide ‘alternative accommodation’ to those evicted, there has until now been 
little market interest in addressing ‘bad’ buildings in Yeoville. 

The challenge and opportunity of bad buildings  

Given the economic and social impact ‘bad buildings’ have on their neighbourhoods, there is 
good reason to make these properties the target of any broader revitalization project. The 
existence of these neglected properties also provides an opportunity for addressing the 
goals of inclusionary zoning5, which seeks to locate or retain low income residents in 
particular locations as the area is revitalized and property values rise – which often makes it 
economically impossible for low income residents to stay since they cannot afford rising 

                                                 
5
 Inclusionary zoning, also known as inclusionary housing, is an American term which refers to municipal and 

county planning ordinances that require a given share of new construction to be affordable by people with low 

to moderate incomes. It has been included as an objective in the Johannesburg 2007 Inner City Regeneration 

Charter. 

http://en.wikipedia.org/wiki/Zoning
http://en.wikipedia.org/wiki/City_planning
http://en.wikipedia.org/wiki/City_planning
http://en.wikipedia.org/wiki/Local_ordinance
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market rates for rent or costs of ownership. Given the particular post-apartheid context of 
inner city Johannesburg, including the suburb of Yeoville, the legitimacy and hence 
sustainability of any revitalization project may very well depend upon the success of efforts 
to include low income residents as beneficiaries of redevelopment.  

Our proposal is for the City to consider the existing ‘bad buildings’ as an opportunity to 
achieve its goals of inclusionary zoning, leaving the private sector to participate in the 
redevelopment effort by taking advantage of low property values and redevelopment 
opportunities that will arise as the area is stabilized and its infrastructure improved. This 
approach acknowledges, as previous plans have, that ‘bad buildings’ are pivotal locations for 
public intervention, but at the same time argues that instead of seeing them as simply 
opportunities for private investment and profit, they should be viewed as the basis of a non-
profit, public-private housing sector through which low income residents may be served while 
establishing the core of a sustainable redevelopment process. The key element of this 
approach is to lock-down the value of the land so as to ensure that the values of the new or 
refurbished buildings on these properties are separated from any rising value of the land and 
thus remain affordable to low income or subsidized residents.  

In order to lock down the value of land and property, and sustain its social objectives in the 
absence of a strong municipal will and capacity to lead this policy and manage an inner city 
housing stock, we would like to explore the relevance for South Africa of a tenure form that is 
known in the United States as Community Land Trusts (CLTs). 

 The CLT Model 

CLTs represent a form of tenure in which the ownership of the land is separated from the 
ownership of the buildings on the land.6 The land is owned by the CLT, a registered non-
profit corporation, which then grants the building owner a long-term ground lease for the 
building, or any other improvements on the land. Ownership of the building is now separated 
from the land and may be held by a public or private entity or by individual owners through 
sectional title or a co-operative legal structure. Importantly, the CLT retains an option, or 
right to purchase the building, or units in the case of a condominium or other sectional title 
form of ownership, at a price to be determined by a pre-established formula rather than the 
open market. This option means that the CLT entity retains an ability to intervene on the 
property if for some reason the owner of the building fails to maintain it or falls into any of the 
circumstances that led it to become a ‘bad building’ in the first place. 

 

The net result is that the rental value or even ownership costs are held down despite the 
expected rising value of the land that might accompany a redevelopment effort. This is a 
form of common property land tenure that can be seen as a supplement to existing modern 
common property forms such as sectional title or condominiums, limited equity co-operatives 
and gated communities, which traditionally serve the needs of middle class urban dwellers. 
While sectional title buildings face financial ruin when the individual owners face economic 
crisis or fail to maintain effective governance due to internal conflicts, the structure of the 
CLT, which includes participation by residents as well as NGOs and local government, 
provides a level of institutional support that may be crucial to the sustainability of these new 
forms of land holding and low-income housing opportunities. 

The basic concept of a community land trust and its relationship to an individual homeowner 
or other building owner is laid out in a diagram produced by The Federal Reserve Bank of 
Richmond in the USA. 
 

                                                 
6
 While they are named as trusts, it is important to note that they are registered as non-profit companies and are 

not legally trusts at all. This they need to be distinguished from trusts that exist in South African law.  
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Community land trusts generally have three basic characteristics. First, they are non-profit 
organizations that hold land for the purpose of providing affordable housing opportunities to 
individuals and families defined by income. Second, the governing structure of the CLT 
usually includes three distinct stake holder groups: the lessees of the land, local government 
or other representatives of the public interest, and representatives of the broader community 
within which the CLT is located7. Third, the CLT fulfils its purpose of providing affordable 
housing through the mechanism of long-term ground leases that include a pre-emptive right, 
allowing the CLT to enforce a price-limited resale formula on individual unit or building 
owners. 

The name “community land trust” implies that the land is held in trust for the benefit of the 
non-profit’s constituents; however CLTs are not land trusts,8 but rather non-profits. The 
planners of New Communities, one of the original CLTs chose to incorporate as a non-profit 
rather than a land trust, and that model has been generally followed (Davis, 2011: 43-44). A 
CLT acquires parcels of land held in perpetuity and conveys the improvements while 
retaining a pre-emptive right to purchase the improvements back at a price determined by 
formula. The price formula is designed to “ensure that the improvement remains affordable 

                                                 
7
 The involvement of a larger community reflects the experiences of early land trust prototypes. Koinonia Farms 

was an intentional interracial community located in the American South during the civil rights movement. It 
required support from sympathizers in order to survive. Learning from this experience, Bob Swann cited outside 
community involvement as an important part of the CLT in The Community Land Trust, published in 1972 (Davis, 
2011:17-18). Unclear what ‘outside’ community is? Rather keep this degree of detail (footnote) for the discussion 
on governance of CLTs,below? 
8
 Trusts are legal entities in which ownership and control is held by the trust for the benefit of others, identified 

as the beneficiaries of the trust. Trust law imposes legal inflexibilities that make it a less suitable form than the 

non-profit company form which the CLT has taken.  
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to low and moderate-income families in perpetuity” (id) – insuring that the organization 
remains true to its original purpose in purchasing or obtaining the land.   

Most community land trusts in the United States will incorporate as not-for-profit corporations 
under the relevant state law and will also apply for tax exempt status (Bocarsly & Curtin, 
2011). To do so the CLT may be required to include certain language in the purpose 
statement of its articles of incorporation (See, e.g., M.S.A. § 462A.31(sub. 1). This language 
requires the organization to carry out purposes that in effect would cause it to operate like a 
trust. For example, Connecticut law requires that: “A community land trust shall have as one 
of its purposes the holding of land and the leasing of such land for the purpose of preserving 
the long-term eligibility and accessibility of housing predominantly for very low income, low 
income and moderate income persons and families” (C.G.S.A. § 47-301(a). Similarly, Florida 
law states that “the term ‘community land trust’ means a non-profit entity that is qualified as 
charitable under section 501(c)(3) of the United States Federal Internal Revenue Code and 
has as one of its purposes the acquisition of land to be held in perpetuity for the primary 
purpose of providing affordable homeownership” (West’s F.S.A. § 193.018). 

Governance of the CLT 

Community land trusts are usually organized so that the corporate governance structure 
includes representation of its intended community – with membership open to those who 
lease land and other community members (CLT Manual, 2011: 1). For example, the National 
Community Land Trust Network’s “Model Classic CLT Bylaws” include two categories of 
regular membership: lessee members and general members. General members submit a 
membership application and pay annual dues (CLT Manual, 2011: 3). The model CLT form 
calls for a three-part board with equal numbers of lessee representatives, general 
representatives and “public representatives.” This adds a third category of participants in the 
board – the public representatives -- to the two categories of members. The public 
representatives, elected by the entire membership, can come from the local government, 
service organizations, religious organizations, or financial institutions (id.: 4). This tripartite 
board is also incorporated, in the United States, into the federal definition of a community 
land trust, which states that the board of directors “is composed of equal numbers of (i) 
lessees …, (ii) corporate members who are not lessees, and (iii) any other category of 
person described in the bylaws of the organization (42 U.S.C. 12773(f)(5)(B)). 

 

The board of directors of the non-profit company governs the entity, making decisions about 
which properties to purchase and to whom the land leases shall be given. The board also 
monitors the buildings on the CLT’s land to ensure that they are adequately maintained and 
do not fall into arrears with their rates or service payments. Ultimately the CLT board would 
have the authority to invoke the buy-back agreement to intervene in a building on CLT land 
that is failing by repurchasing the building in order to turn it around. If we were to imagine a 
CLT being established in Yeoville, the idea would be to place ownership of a few of the 
existing properties into the CLT, whose board would be comprised of four categories of 
participants. The first category might be a local NGO, such as the Yeoville Bellevue 
Community Development Trust, whose role it might be to promote the idea of the CLT and to 
engage with occupants in buildings that the City targets to be included in the CLT. The 
second category would be representatives of the future owners of the buildings on these 
properties, whether individual owners or in the case of multi-unit leaseholds an entity such 
as the Johannesburg Housing Corporation that owns and manages public housing. The third 
category would be representatives of the residents who will lease or even own units within 
the building, and finally, these members of the CLT would elect a group of public 
representatives from the local and/or wider municipal community to serve as the fourth group 
on the board.    
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The basic funding model would involve a number of elements. First, the City would 
expropriate the property and divide the interests in the property between the CLT, which 
would become owner of the land, and the owner or owners of the buildings on the land. 
Second, the new building owners, who would hold title to the building only, subject to the 
buy-back option held by the CLT, and could be either a public housing entity or a non-profit 
developer who would have the immediate task of refurbishing the building and providing for 
its future management. Here there would need to be initial public financing to pay for the 
refurbishment, maybe in the form of a subsidized bond to be paid off over time from the 
rental income from tenants. In some cases the building might be held in sectional title with 
low income owners of units being responsible for the management of the building but also 
subject to the CLT’s ability to intervene through individual buy-back agreements with each 
sectional title owner. Finally, the City would be able to continue to influence the development 
of the CLT through either the public representatives on the Board or through the public 
housing entity that owns buildings on CLT land and is also represented on the Board. 
Finally, the CLT may begin life owning only a couple of plots of land but then as it gains 
experience it may be expanded to include a rane of properties within the same geographic 
area thus providing a sustainable source of low-income housing within the urban core.    

Maintaining affordability through long-term ground leases 
Affordability for low income tenants or owners is achieved through long-term ground leases 
that allow lessee-ownership of the property’s improvements. The ground lease enables the 
CLT to restrict: the property’s resale price; buyer eligibility13; occupancy and use14; and 
mortgage financing15. The CLTs continued interest in the property, via its ownership of the 
land, allows it to monitor and ensure that the restrictions contained within the ground lease 
are followed. Through the long-term ground lease, the CLT retains a pre-emptive option to 
buy the improvements should they come up for sale. The pre-emptive option gives the CLT 
the right to buy the unit, building or other improvements on the land for the lower of the 
market value or value as determined by a resale formula. The resale formula ensures that 
the building owner retains only a portion of the appreciation. The choice of which resale 
formula to use involves important policy decisions. CLTs employ a variety of formulas that 
strike different balances between the competing goals of (1) keeping the property affordable 
and (2) giving the CLT building or homeowner a fair return when the property is sold.16 The 
most commonly used resale formulas are: appraisal based formulas, fixed rate formulas and 
indexed formulas. 

A CLT’s pre-emptive option serves an important purpose: maintaining the affordability of 
housing. CLTs often receive government funding for their programs; the preemptive option 
allows the property to retain that subsidy rather than losing it when the current building or 
homeowner decides to sell. The subsidy is passed on to the next owner in the form of a 
lower purchase price. Subsidy retention benefits several parties: the CLT, which is able to 
use new government funds to add more properties; the government, which is able to use 
funds to increase affordable housing stock; and the community as a whole, which sees 
efficient use of its tax dollars and increased home ownership or lower rental costs among its 

                                                 
13

 These restrictions ensure that when the home is sold again, it is sold to an “income eligible” buyer – a buyer in 
the income range that the non-profit is intended to serve. CLT Manual, Implementing Restrictions on Ownership, 
page 2. 

 
14

 These restrictions ensure that the home remains owner-occupied and that the home is properly maintained. Id. 

 
15

 These restrictions allow the CLT to review a mortgage that encumbers the property to make sure it is not 
predatory and to negotiate for the right to intervene, in case of default, to prevent foreclosure. Id. 

 
16

 Additional concerns include not allowing the homeowner to turn a quick profit in a rising real estate market, 
encouraging home maintenance and improvement, and helping the homeowner move into the non-subsidized 
real estate market when he moves out of the CLT home. CLT Manual, Resale Formula Design, page 3. 
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low-income members. While there are negative attributes to the enforcement of a pre-
emptive option – a building or homeowner may be discouraged from investing in the building 
or home in the form of maintenance or improvements if they do not think they will be 
compensated properly when they sell, or a unit homeowner may be discouraged from 
moving, either because of the limited resale price or because housing elsewhere may be 
unaffordable – pre-emptive options do promote important public policies.  Here, the 
community land trust has a legitimate interest in the property as owner of the land, and the 
pre-emptive option is enforced to maintain affordable housing, an important public policy and 
the building or homeowner benefitted from this arrangement when they bought the property 
at a subsidized price. 
 
What might a Community Land Trust model achieve in Yeoville 
Placed in the context of a redevelopment plan for the inner city and a suburb such as 
Yeoville, the CLT form may provide an important model for the sustainable redevelopment of 
‘bad buildings.’ First, unlike the existing models, the CLT offers a means to retain 
affordability even as land values increase in response to infrastructural and other 
improvements in the community. Second, CLTs provide a form of governance in which 
public and community interests continue to play a role and serve to ensure that new building 
owners or other beneficiaries of the program maintain their commitments – including 
management and upkeep of the property. Finally, a successful CLT may serve as a platform 
for incremental redevelopment as it expands the number of properties under its control and 
uses its base in the community to engage with other property owners and residents within 
the community. 

In order to achieve these goals the CLT must of course be sustained. Traditionally, CLTs 
have financed their own management costs through a very small fee placed on all the 
ground lease holders – including building owners, tenants and homeowners. In other cases 
the CLT is housed within a non-government organization or is directly subsidized through the 
public participation in the CLT. In the context of existing City of Johannesburg programs it is 
possible to imagine an area based CLT – such as a Yeoville CLT – as an entity with 
representation from local government, a housing company, a community non-government 
organization and members of the buildings included within the CLT. Such an entity might 
include mixed use developments as well as renovated residential blocs and single family 
homes, combining individual owners, public housing companies and tenants.  

While most experience with CLTs has occurred in North America, the Tanzania-Bondeni 
settlement located in Voi, Kenya became a pioneering experiment in using the community 
land trust (CLT) model in informal settlements in Kenya in the early 1990s (Bassett, 2005). 
Faced with problems commonly experienced when informal settlements are upgraded – the 
intended beneficiaries sell the land, the actual residents become an income class the 
settlement was not originally intended for, and many houses are owned by absent landlords 
– Voi community leaders turned to the CLT model as an alternative to existing individual 
titling models. Participants appreciated different aspects of the CLT model, including: the 
emphasis on community participation in land management; the ban on absentee ownership; 
restrictions on the sale of land; provisions for community control of land, and retention of 
individual ownership rights, such as the right to sell improvements. Community ownership of 
land was understood as a way to prevent involuntary sales from the poorer members of the 
community. And the retention of ownership in the improvements was important since 
residents would be building the improvements themselves.  

The community organized itself as a “settlement society,” registered under the Societies Act 
of Kenya. The society is a legal entity that performs the day-to-day management of the CLT. 
The society then formed a new, separate entity — a charitable trust registered under the 
Trustees (Perpetual Succession) Act — to hold title to the land. The society had a 
Constitution and Rules, similar to the articles of incorporation and bylaws for a nonprofit 
organization. Every individual who leases land in the settlement is a member of the society. 
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The society has a managing committee to make decisions. In all, five legal documents were 
required to establish the CLT: the Constitution and Rules of the society, the Trust Deed 
(establishing the Trust), the Head Lease (granting title from the government), the sublease 
(between the trust and individual lessees), and the approved subdivision plan (which 
identifies individual lots and supports the sublease).  While the government had still not 
given the head lease several years after the CLT was formed, the CLT has a “letter of 
allotment” which is seen as a “promise” to eventually deliver the title deed. 
 
Despite a number of difficulties (Bassett, 2005) the CLT in Voi has continued to serve as one 
of a number of models for using common property forms to address the problem of access to 
urban land for impoverished communities in Kenya (Midheme & Moularet, 2013). Among the 
problems identified are: the complexity of the legal instruments used to create the CLT, 
especially in a legal environment which favours individual property ownership; the difficulty of 
maintaining active community participation over the long-term; and resistance from the 
established land administration bureaucracy which has in the past benefitted from the 
“opportunities to extract rents, particularly during the award of individual titles to land” 
(Midheme & Moularet, 2013:81). Nevertheless, over the last few years a number of non-
government organizations have emerged in Kenya providing legal, technical and financial 
assistance to residents of informal settlements such as the CLT in Voi, producing various 
strategies, including the demand for new CLTs, to overcome “barriers to low-income housing 
development” (Id: 81)  While the long-term sustainability of the Voi CLT remains in question,  
there are lessons to be learned about the possibility of introducing this form of tenure in 
South Africa.  
 
Most clearly there is the need to maintain active participation by the public authority and 
broader community members, in addition to the beneficiaries of the CLT. This suggests that 
it might be necessary to adopt legislation to provide for the particular legal structure of the 
CLT. Since CLTs are a form of non-profit company, it may be important to use the province’s 
concurrent legislative authority to adopt provincial legislation outlining the necessary features 
of a CLT, similar to state laws in the U.S that provide for this form of divided tenure and 
governance authority over housing stock. Alternatively the City might make the adoption of a 
specific form of CLT company rules contingent on the p[lacing of expropriated land into the 
hands of the CLT or the provision of financial support to refurbish or even construct suitable 
housing on the land. A CLT statute would have the advantage of providing an explicit legal 
model to facilitate both the creation and control of such entities, particularly since they have 
the potential of channeling significant amounts of public funding to the redevelopment of 
blioghted properties and the provision of low income housing.   

By what process might ‘bad buildings’ in Yeoville be brought into a CLT ? 

Given the fact that ‘bad buildings’ are usually in arrears on their rates and utility bills, it is 
these properties that provide the clearest opportunities for the City to facilitate the creation of 
CLTs to address both urban blight and low income housing within a broader inclusionary 
housing plan. Instead of attempting to purchase these properties the City should consider 
using its power of expropriation to place the ownership of these properties in public hands. 
While opposition may be expected from some owners or concerns might be expressed about 
issues of compensation these should not preclude the exercise of eminent domain, since 
issues of compensation and the debts owed by existing owners may be resolved by the 
courts independently of the ownership of the property. While the cost of foregoing the 
collection of arrears through foreclosure may raise some questions in the City, the fact that 
the City is owed these sums will mean that it is highly unlikely that the original owners will 
make claims for compensation. In fact it may be argued that the City may still seek payment 
of arrears from the previous owners based on their individual obligations to pay rather than 
on the negligible amount of market value remaining in the building.  Gaining ownership of 
these properties will enable the City to promote the creation of CLTs by donating the land to 
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the CLT in trust while allowing one of the existing public interest housing authorities to take 
over and renovate the buildings on the land.  

Conclusion 

We see our CLT proposal is a part of a ’pipeline of urban regeneration processes’ that needs 
to take place to address the abandoned buildings and properties issues. With that said, if we 
consider the four properties we have identified, a CLT might be used to engage with existing 
residents with the promise of redeveloping these properties to include a future mix of tenants 
and unit owners. While it may not be possible to include everyone – in a situation where 
there is overcrowding of individual units/flats or houses – the process of inclusion will create 
a degree of legitimacy among building residents as well as provide a basis for an on-going 
dialogue through the redevelopment phase, obviating some of the legal and other 
confrontations that surround attempts to evict or displace occupants of many of these failing 
buildings. 

Beyond the identified properties and the inner city suburb of Yeoville, the adoption of the 
CLT model would add an additional modern common property regime to the existing range 
of urban tenure options, with the distinct advantage of being focused on the preservation of 
low income housing opportunities within the urban core of South African cities. While market 
forces and processes of gentrification, if they take hold, may slowly reduce the number of 
abandoned buildings, one consequence would be the further marginalization of low income 
households. The adoption of the CLT model, modified to embrace the already developed 
South African landscape of social movements, non-government organizations and 
community or social housing companies, may provide a means of integrating the different 
interests necessary to build and sustain a process of urban planning and land tenure that will 
challenge and eventually reform the basic structure of the apartheid City -- that haunts post-
apartheid South Africa.    

 

  



DRAFT: PLEASE DO NOT CITE WITHOUT AUTHOR’S PERMISSION 

 

References 

Accordino, J. & Johnson, G.T (2000), Addressing the Vacant and Abandoned property 
problem, Journal of Urban Affairs, Vol. 22, Issue 3, p301-316 
 
Bassett, E. (2007) The Persistence of the Commoms: economic theory and Community 
decision-making on land tenure in Voi, Kenya, African Studies Quarterly, Vol.9, Issue 3 
 
Bassett, Ellen M. (2005), Tinkering With Tenure: The Community Land Trust Experiment in 
Voi, Kenya, 29 HABITAT INTERNATIONAL 374. 

 
Beall J., Crankshaw O., & Parnell S, 2002, Uniting a divided city: governance and social 
exclusion in Johannesburg, Earthscan Publications, London. 

 
Beavon K., (2004) Johannesburg: the making and shaping of a city, UNISA Press, Pretoria. 
 

Bocarsly & Curtin, CLTS: A Growing Trend in Affordable Home Ownership in NATIONAL 

COMMUNITY LAND TRUST NETWORK, THE CLT TECHNICAL MANUAL (Kirby White, ed., 2011).  

 
City of Johannesburg (2010) Reconsidering Bad Buildings, Johannesburg News Archive, 
http://www.joburg.org.za/index.php?option=com_content&task=view&id=4939&Itemid=335, 
accessed on 9 April 2013. 

 
City of Johannesburg (2007), Inner City Regeneration Charter, in http://www.joburg-
archive.co.za/2011/inner_city/charter/regeneration_charter2007.pdf, accessed on 6 
September 2013. 
 
City of Johannesburg (2008) Update on Inner City Property Scheme, presentation prepared 
for the Johannesburg Business Forum, November 2008. www.joburg-
archive.co.za/2009/pdfs/economic-development/inner-city/pdf, accessed on 15 May 2013. 
 
City of Johannesburg, (2011) New Inner City Scheme, Johannesburg News Archive, 
http://www.joburg.org.za/index.php?option=com_content&view=article&id=6467:new-
scheme-to-boost-inner-city&catid=166:inner-city&Itemid=254, access on 9 April 2013. 

City of Indianapolis, (2009), Abandoned properties: Our action plan; Presented by: 
Sherron Franklin; Mayor’s Office; Abandoned Housing Director; February 03, 2009, in 
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&
url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocum
ents%2FCD%2FAbandoned%2520Properties-
%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-
nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.
ZGU,on accessed 15 May 2013.  

 

Davis, J. E. (2011) Origins and Evolution of the Community Land Trust in the United States, 
in NATIONAL COMMUNITY LAND TRUST NETWORK, THE CLT TECHNICAL MANUAL (Kirby White, 
ed., 2011). 

 

Dewar, M. & Wernstedt, K. (2009), Challenges in Reusing Vacant, Abandoned, and 
Contaminated Urban Properties, Land Lines, Lincoln Institute of Land Policy, Washington, 
USA, (April 2009) 

http://www.joburg.org.za/index.php?option=com_content&task=view&id=4939&Itemid=335
http://www.joburg-archive.co.za/2011/inner_city/charter/regeneration_charter2007.pdf
http://www.joburg-archive.co.za/2011/inner_city/charter/regeneration_charter2007.pdf
http://www.joburg-archive.co.za/2009/pdfs/economic-development/inner-city/pdf
http://www.joburg-archive.co.za/2009/pdfs/economic-development/inner-city/pdf
http://www.joburg.org.za/index.php?option=com_content&view=article&id=6467:new-scheme-to-boost-inner-city&catid=166:inner-city&Itemid=254
http://www.joburg.org.za/index.php?option=com_content&view=article&id=6467:new-scheme-to-boost-inner-city&catid=166:inner-city&Itemid=254
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocuments%2FCD%2FAbandoned%2520Properties-%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.ZGU,on
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocuments%2FCD%2FAbandoned%2520Properties-%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.ZGU,on
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocuments%2FCD%2FAbandoned%2520Properties-%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.ZGU,on
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocuments%2FCD%2FAbandoned%2520Properties-%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.ZGU,on
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocuments%2FCD%2FAbandoned%2520Properties-%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.ZGU,on
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http%3A%2F%2Fwww.indy.gov%2FeGov%2FCity%2FDMD%2FCommunity%2FDocuments%2FCD%2FAbandoned%2520Properties-%2520Our%2520Action%2520Plan.doc&ei=oIS0UYaeGonY7AavuoEg&usg=AFQjCNE-nkrKfEixtojSAea84Ym6Z8RYmw&sig2=F4nXGG2WDpqhljkg7QG8zQ&bvm=bv.47534661,d.ZGU,on


DRAFT: PLEASE DO NOT CITE WITHOUT AUTHOR’S PERMISSION 

 

 

Fraser, N. (2011) Reconsidering bad buildings, in   
http://www.joburg.org.za/index.php?option=com_content&view= article (assessed on 15 May 
2013 
 
Garner, G. (2011), Johannesburg Ten Ahead: A decade of inner-city regeneration, Double G 
Media Pty (Ltd), Craighall Park, Johannesburg. 
 
Harrison P.; Todes A.; and Watson V., (2008), Planning and Transformation: Learning from 
the Post-Apartheid Experience, Routledge, London. 
 
IRIN Africa, (2007) Poor Squatters make way for 2010 World Cup, in 
http://www.irinnews.org/report/71599/south-africa-poor-squatters-make-way-for-2010-world-
cup, (accessed on 9 June 2013).  
 
Mallach, A, 2010, Bringing Buildings Back: From Abandoned Properties to Community 
Assets (2nd ed.), National Housing Institute, New Jersey. 
 
Masondo, A (2007) Statement by the Executive Mayor of the City of Johannesburg, Clr 
Amos Masondo, on the occasion of the media briefing on progress of the Inner City Property 
Scheme (Project), in 
http://www.joburg.org.za/index.php?option=com_content&id=6465:inner-city-property-
scheme&Itemid=114#ixzz2Vj5Zt6mG - accessed on 15 May 2013. 
 
Meyer M, (2002), Civil Action and Space: Problems and Possibilities, A case study of the 
inner city suburb of Yeoville,  Originally published in German in 2001. Translated into English 
by the author. Dissertation (Diplomarbeit)--University of Hamburg, Dept. of Geography, 
2002. 
 
Midheme, E and Moulaert F. (2013) Pushing back the frontiers of property: community land 
trusts and low-income housing in urban Kenya, Land Use Policy, 35, pg73-84 
 
Morris, A. (1999), Bleakness and Light: Inner City Transition in Hillbrow, Johannesburg, 
Witwatersrand University Press, Johannesburg 
 
Murray, MJ (2011), City of Extremes: The spatial politics of Johannesburg, Wits University 
Press, Johannesubrg.  
 
Newman K & Wyly, EK. (2006) The Right to Stay Put, revisited: Gentrification and 
Resistance to Displacement in New York City, in Urban Studies, Vol 43, No 1 23-57. 
 
Republic of South Africa, (1996) Constitution of the Republic of South Africa, [No. 108 of 
1996], G 17678, 18 December 1996, Government Press, Pretoria. 
 
Rubin, M. (2013) : The Bad Buildings programme: the world Class City Hegemony at work, 
forthcoming chapter in a book title? Editor?. 
 
Swann, R. et al (1972), The Community Land Trust: A Guide to a New model for Land 
tenure in America, published by the Centre for Community economic Development, 
Cambridge, MA, 1972. 
 
Tomlinson R.; Beauregard R.; Bremner L.; and Mangcu X (ed.) (2003) Emerging 
Johannesburg: Perspectives on the Post-Apartheid City, Routledge, New York. 
  

http://www.joburg.org.za/index.php?option
http://www.irinnews.org/report/71599/south-africa-poor-squatters-make-way-for-2010-world-cup
http://www.irinnews.org/report/71599/south-africa-poor-squatters-make-way-for-2010-world-cup
http://www.joburg.org.za/index.php?option=com_content&id=6465:inner-city-property-scheme&Itemid=114#ixzz2Vj5Zt6mG
http://www.joburg.org.za/index.php?option=com_content&id=6465:inner-city-property-scheme&Itemid=114#ixzz2Vj5Zt6mG
http://www.info.gov.za/documents/constitution/index.htm


DRAFT: PLEASE DO NOT CITE WITHOUT AUTHOR’S PERMISSION 

 

Zack, T; Bertoldi, A; Charlton; S; Kihato,M and Silverman, M. (2010) Final Draft: Strategy for 
addressing blighted medium and high density residential “bad buildings” in Johannesburg, 
consulting report to the City of Johannesburg. 
 
Kelling, G and Wilson, J.Q (1982) Broken Windows: The Police and neighbourhood safety, 
The Atlantic, March 1982 edition, accessed on 

http://www.theatlantic.com/magazine/archive/1982/03/broken-windows/304465/ 
 
Cases 
 
Du Toit v. Minister of Transport 2006 (1) SA 297 (CC) 
 
Ex Parte Former Highland Residents; In Re: Ash and Others v Department of Land Affairs 
2000 (2) All SA 26 (LCC). 
 
Interviews: 
 
Maurice Smithers, Chair of the YBCDT, interviewed on the 2 March 2011 and on the … 
 
David Gardiner, Consultant to the Department of Local Economic Development, interviewed 
on 17 May 2013. 


