
 
 
 
 
 
 
 
 
 
 

All Sound, No Fury? 
Assessing the Impacts of State-based Kelo Laws 

on Planning Practice 
 

 

Harvey M. Jacobs and Ellen M. Bassett * 
 

November 2009 
 
 
 
 
 
 
* Harvey M. Jacobs is a Professor at the University of Wisconsin-Madison, where he holds a 
joint appointment in the Department of Urban and Regional Planning and the Gaylord Nelson 
Institute for Environmental Studies; Ellen M. Bassett is an Assistant Professor in the School of 
Urban Studies and Planning at Portland State University, Portland, Oregon. 
 
Contact Information: 
 
Prof. Harvey M. Jacobs Prof. Ellen M. Bassett 
Department of Urban and Regional Planning School of Urban Studies and Planning  
925 Bascom Mall/Old Music Hall Portland State University  
University of Wisconsin-Madison P.O. Box 751-USP 
Madison, WI 53706 Portland, OR 97207-0751 
608-262-0552 (ph) 503-725-5174 (ph) 
608-262-9307 (fax) 503-725-8770 (fax) 
hmjacobs@wisc.edu bassette@pdx.edu 



 
 

 

 

Table of Contents 
 
 
Introduction and Policy Context ................................................................................................. 1 

Research Process and Method ..................................................................................................... 4 

Interviews....................................................................................................................................... 9 

National Survey:  Findings......................................................................................................... 13 

“Merely Hortatory Fluff”– A Hollow Victory?........................................................................ 24 

Summary, Conclusions and Implications ................................................................................. 30 

Bibliography ................................................................................................................................ 41 

Appendices................................................................................................................................... 45 

  



 
 

 

 

Table of Tables 

 
Table 1:  Kelo Impacts:  Sector Impacts Summary………………………………………....16 
 
Table 2:  Kelo Impacts:  Process Impacts Summary…………………………………..…....18 

 
Table 3:  Policy Responses/Strategies………………………………………………………..20 
 
Table 4:  Opinion on Property Rights Movement/Limitations on Eminent Domain……..21 

 
Table 5:  The Future of Property Rights Legislation……………………………………….23 
 



 

Introduction and Policy Context 

 The last several years have been difficult ones for the planning community.  The 21st 

century dawned with what appeared to be strong interest in smart growth activities by state and 

local governments (and this activity continued until the economic collapse of the 2008 period) 

(see Ohm 2000 and Daniels 2001 on smart growth).  Yet, an equally important story has been the 

continued strength and activity of the so-called private property rights movement (see Jacobs 

1995 and 1998b on the private property rights movement).   

 A harbinger of the difficulties to come began in the 2000 election year when Measure 7 

was adopted in Oregon as an initiative by the voters (Abbott et al. 2003).  While Oregon’s smart 

growth, land use and environmental activists were shocked and dismayed by Measure 7’s 

passage, nationally the reaction was even stronger.  Oregon was the model of the environmental-

smart growth state.  It was the state that so many others emulated.  If property rights arguments 

were “winning” in Oregon, what did this say about the national climate of public opinion about 

land use and environmental planning? 

 Measure 7 was ultimately found unconstitutional by Oregon’s State Supreme Court 

(Galvan 2005; see the discussion at pp. 595-596).  But this victory was pyrrhic and short lived.  

Proponents of the so-called “son of 7” came forth with their proposed revision which was 

designed to give Oregon voters a choice that met Oregon’s constitutional standards (and, not 

unimportantly, address what they believed was the hubris of Measure 7’s opponents who wanted 

to thwart the people’s will); this was Measure 37.  Measure 37 passed in November 2004 by a 

61% majority, and was subsequently affirmed as constitutional and thus law in Oregon (Martin 

and Shriver 2006, Sullivan 2006, Sightline Institute 2007). 
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 During the time it was in effect, Measure 37 was a form of compensation-based private 

property rights law (see Jacobs 1998a, 1999b, Echeverria 2007).  It required that government 

entities in Oregon either provide compensation to landowners who have owned land 

continuously since 1973, when Oregon adopted its pioneering state-wide land use system, for the 

negative impacts of the law on their land or that the requirements of the law be waived for those 

owners.  By the time Measure 37 was “repealed” through the passage of Measure 49 in the fall of 

2007, more than 7,700 claims had been filed, seeking land use permission for a total of 800,000 

acres, and claiming potential damages in the area of $17 billion (see the summary information 

compiled by the Oregon Department of Land Conservation and Development, for example: 

http://www.oregon.gov/LCD/MEASURE37/summaries_of_claims.shtml).  

 As with Measure 7, the national reaction to Measure 37’s passage and its subsequent 

affirmation by the Oregon Supreme Court shook the planning and environmental communities.  

Measure 37 appeared to provide tangible evidence of the strength and organizational abilities of 

the property rights movement (Liberty 2006).  Measure 37 seemed to suggest the ability of the 

property rights movement to speak about their perspective on the underlying issues in land use 

and environmental planning more clearly than could the planning (smart growth) and 

environmental communities (issues of property rights, social equity, reasonable individual 

burden, etc.), or their sophistication in packaging their perspective for public media consumption 

(or both) (Bassett 2009). 

 As much impact as Measure 37 had at the time of its passage, and despite the anticipation 

of copy-cat activities in states with initiative authority, it was the (engineered?) reaction to the 

U.S. Supreme Court decision in Kelo v. New London in June 2005 that truly added fuel to the 

current property rights movement fire (545 U.S. 469 (2005)).  What is interesting is that the legal 



Jacobs and Bassett:  All Sound, No Fury? Assessing the Impacts of State-Based Kelo Laws – 3 – 
 

 

reasoning and final decision in Kelo was, from a law and planning perspective, unsurprising.  On 

a base of solid legal and historical reasoning the Court showed why the action by New London, 

Connecticut was acceptable.  In so doing, the Court affirmed 50 years of similar actions by local 

governments throughout the U.S., actions which were often clothed in a justification of “blight,” 

but which regularly had no more (or less) rationale to them than the rationale provided by New 

London, Connecticut. 

 But in its decision, the Court itself provided the basis for the negative reaction that 

followed (as noted by the Court: “We emphasize that nothing in our opinion precludes any State 

from placing further restrictions on its exercise of the takings power” (545 U.S. 469 (2005) at 

489)).  But even more than that, the plaintiff’s attorney, the Institute for Justice, seemed poised to 

exploit the losing decision.  Within a week they were floating a proposal that then U.S. Supreme 

Court Justice David Souter’s home in Weare, New Hampshire be condemned so that it might be 

replaced by the Lost Liberty Hotel (Wikipedia 2007).  Using the threat of unconstrained 

governmental action against ordinary homeowners, the property rights movement quickly built a 

national movement to thwart the impact of Kelo.  State laws in support of their position have 

been adopted in approximately 40 states (Pristin 2006, Jacobs, Hannah 2007, Castle Coalition 

2007, Echeverria and Hansen-Young 2008, Somin 2009b). 

 Drawing these two events together – Measure 37 and Kelo – the property rights 

movement entered the 2006 election period poised to at least reframe and hopefully capture 

public debate on land use, environmental, growth management, and smart growth issues.  In so 

doing they drew upon significant capital resources devoted to the idea of using these 

opportunities to push an agenda of limited government (Ring 2006).  Major legislative efforts 

were offered forth in four states (Arizona, California, Idaho and Washington) (Jacobs, Hannah 
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2007).   Some of these mimicked Measure 37, many sought to limit Kelo, and a significant 

number came to be known as Kelo-plus efforts – efforts which used Kelo as a way to get voters’ 

attention and support, but whose language was actually directed as reshaping state law in the area 

of regulatory takings.  While ultimately only Arizona’s effort passed, and some efforts brought 

big surprises (such as the defeat in Idaho), others, such as a narrow defeat in California, hint at 

an on-going and continuing battle on these issues (Jacobs, Hannah 2007). 

 For the planning community, Measure-37 and Kelo and the activity they have engendered 

seem to be rewriting the land use and environmental policy landscape at the state and local 

levels. This research was initiated to see if (and how) what seems to be true is true (or is 

anticipated to be true).  That is, is the landscape for planning practice being rewritten, and if so 

how? 

 It is worth noting that earlier research on a related set of first and second generation state-

based laws private property rights laws found that their on-the-ground impact was, in fact, 

significantly less than anticipated, by either the proponents or opponents (Emerson and Wise 

1997, Jacobs 1998a, 1999b, White 2000).  But Measure-37, Kelo and related activities are efforts 

that were designed to learn from the prior generations of policy activities.  In fact, as Jacobs 

(2006) has argued, they represent a distinctive third wave approach intended to address the 

shortfall of earlier efforts. 

Research Process and Method 

 In order to assess whether and how the new generation of private property rights laws 

have changed planning practice, enquiry was designed to be undertaken at the national, state and 

local levels.  As designed the research project was split into two phases.  Phase one focused on 

understanding national or multi-state impacts.  Phase two was to focus on selected states and 
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localities identified through a national level survey for the purpose of providing a more nuanced 

understanding of the impacts of property rights initiatives on the planning and development 

process. 

 In both phases of the research and at all three levels of government the following were 

the types of issues to be explored: 

• the chilling effect of these state-based laws; both literally because of how the law 

is written, and more generally because of the change in attitudes that follow from 

the law; 

• the use of “new tools,” as required by the law or as initiated by the planning 

community as a result of the law; 

• the impact on the planning process – encompassing issues such as who 

participates, the style and form of participation, and the (increased?) influence of 

elected officials, municipal attorneys and other actors in the planning process. 

 In phase one three primary activities were undertaken.  First, an inventory cataloging and 

categorizing the post-Kelo wave of property rights initiatives across all 50 states was created (see 

Appendix A).  Information for the inventory was drawn from existing secondary literature (e.g., 

Jacobs, Hannah 2007) as well as from an internet/FindLaw/LexisNexis search of each state’s 

compiled laws.   

 Second, a set of exploratory interviews were conducted with key stakeholders/informants 

(see Appendix B for a list of those interviewed and the dates of the interviews, and Appendix C 

for the interview protocol).  The purpose of the interviews was to identify important themes and 

perspectives (e.g., attitudes toward the initiatives, beliefs about impacts on the planning and 

development process, representative experiences/adaptations by planning agencies and the 
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development community) from a select group of critically-placed respondents.  Data from the 

interviews was used to assist in drafting the national survey and in determining the appropriate 

respondent pool for the survey (see Appendix D for the survey form and Appendix E for the 

survey pool).  As is detailed in the next section, interviews were conducted with key actors in 

professional planning or planning advocacy organizations (e.g., the American Planning 

Association), leaders of the property rights movement (e.g., Castle Coalition), state policy 

experts (e.g., National Conference of State Legislatures), and selected local and national 

planning practitioners and consultants (see Appendix B). 

 Third, a national-level web-based survey was conducted focusing on understanding the 

impacts of these laws on the planning and development process (see Appendix D for a copy of 

the survey instrument.)  The target population for the survey were those involved in planning and 

development decision-making and included state APA directors, planning directors of major 

municipalities, the heads of metropolitan planning organizations/regional planning agencies, 

executive directors and/or presidents of state homebuilders’ associations, leadership of regional 

Urban Land Institute chapters, and executive directors and land use or municipal law section 

heads of state bar associations.  In June-July 2008 and October 2008, email invitations and 

follow up reminders to participate in the research were sent to 390 individuals; 79 individuals 

responded to the survey and constitute the analytical sample for our analysis.  This represents a 

response rate of 22%.  (See Appendix F for return rate calculation.).  Details on the survey 

findings are discussed in the National Survey: Results section below. 

 Phase two of this research built upon the initial findings of phase one.  Initially it was 

anticipated that data from the national level survey would be used to identify states and localities 

for detailed case studies.  In the original research design it was hypothesized that states’ 
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experiences would fall into one of four categories: (i) states which passed property rights 

initiatives that report substantial impacts (“high chilling effect Kelo states”), (ii) states with 

initiatives that report little or a low degree of impact; (iii) states without or with failed initiatives 

that regardless report substantial impacts (“high chilling effect non-Kelo states”), and (iv) states 

without or with failed initiatives that report little or a low degree of impact.  Originally it was 

expected that a minimum of three states would be selected for case study analysis.  In addition, 

local level case studies were to be undertaken as supplements to the state studies. 

 But the results of phase one combined with the changed macro-economic and macro-

social circumstances within which state and local policy was being discussed, developed and 

implemented led to a substantial reconfiguration of the research design.  In particular (as is 

detailed below in the section on National Survey: Findings) it turned out that, much to our 

surprise, there was very little interest in the survey.  At first the low response rate led us to be 

both distressed and puzzled.  Based on media depictions, it seemed as if eminent domain actions 

and state legislative action to reform the realm of eminent domain should be on the tongues of 

key actors (our survey population) (see, e.g. Sagalyn 2008). 

 As we pondered our dilemma, we came to understand the low response rate as indicative 

of the fact that the issue we were investigating was in fact not a priority issue on the agenda of 

our survey population.  For the most part, survey (non)respondents were not engaging us because 

either eminent domain was not something they encountered very much in their work (a la 

Kayden (2009)), or the laws which had been passed (sometimes in respondents’ states, of which 

they had little or no knowledge about) had little impact on the way their work actually unfolded.  

If this was the case, then, we wondered, what was the sense of undertaking state and local case 

studies on what was not going on?  That is, case studies had been premised on the idea that the 
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state laws were changing the institutional landscape.  If they were not, there was not anything (or 

very little) to observe and report upon. 

 The sense of this change in approach was emphasized by two other phenomena.  One was 

the changed macro-economic and macro-social circumstances tied to the so-called “Great 

Recession” (see the final section of this report: Implications).  With a radically changed 

economy, state and local governments were grappling with circumstances quite different from 

those that existed when this research was first conceptualized and funded.  Declining 

development activity, declining property values and declining property tax revenues were 

leading to a public discussion less focused on rapacious government activity, and more about 

how to encourage development.  Any and all public sector tools and approaches which could be 

part of this encouragement seemed to be on the table, including the use of eminent domain (for 

economic development or other purposes). 

 The second phenomenon was our becoming aware of a substantial literature prepared by 

supporters of state-based Kelo laws expressing skepticism about the on-the-ground impact of 

these laws (e.g., Ely 2008, López et al. 2009, Morris 2007, Sandefur 2006, Somin 2009b). 

 Taking together the survey results, the changed economic circumstances of state and 

local government, and the skepticism of state-based laws supporters (even before the economic 

downturn), we (together with Lincoln) decided that it made more sense and would yield more 

substantive insight to take our phase one results and further survey analyses and frame them in 

the context of a meta-case study using the media and intellectual discussion of the state-based 

laws; this occurs below in the section titled “Merely Hortatory Fluff” – A Hollow Victory? 
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Interviews 

 In the spring and early summer of 2008 a set of interview-discussions were conducted 

with key stakeholders/informants.  The purpose of the interviews was to identify important 

themes and perspectives (e.g., attitudes toward the initiatives, beliefs about impacts on the 

planning and development process, representative experiences/adaptations by planning agencies 

and the development community) from a select group of critically-placed respondents.  Data 

from the interviews was used to assist in drafting the national survey and determine the 

appropriate respondent pool for the survey (discussed in the following section of this paper).  

Interviews were conducted with key actors in professional planning or planning advocacy 

organizations (e.g., the American Planning Association), leaders of the property rights movement 

(e.g., Castle Coalition), state policy experts (e.g., National Conference of State Legislatures), and 

selected local and national planning practitioners and consultants (see Appendix B for a list of 

those interviewed and the dates of the interviews, and Appendix C for the interview protocol). 

 Interviewees had a variety of positions and perspectives with regard to the object of this 

research.  Some were strongly against the Kelo decision, and strongly in favor of subsequent 

actions by state governments to blunt its impact (Dana Berliner of the Castle Coalition).  Others 

tended to represent those who generally supported the thrust of the Kelo decision and were 

against the subsequent state actions (for example, Paul Farmer of the American Planning 

Association).  And still others held a more neutral position on the decision and the state actions 

(e.g. Larry Morandi of the National Conference of State Legislatures). 

 Yet, in all cases discussions yielded nuanced insights and opinions about what might be 

going on in state and local government, and what actions likely meant about the landscape for 

planning practice. 
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 Much of the recent action in terms of state laws is based on an assertion of abuse of 

eminent domain authority by state and local governments.  Supporters of these laws argue that 

there has long been little check on governmental expropriation and that the Kelo decision just 

heightened this possibility (e.g. Carpenter and Ross 2008, Castle Coalition 2007).  Interestingly, 

on this core issue there is little disagreement.  That is, both advocates of the movement for state-

based laws and supporters of governmental planning are aware of and willing to acknowledge 

abuse by local government of the authority for eminent domain (Berliner 2008, Farmer 2008).  

The difference seems to be on their respective perspective on the breadth of this abuse.  Planners 

recognize that abuses exist, but are more likely to see these as occasional, rather than regular.  

Property right advocates see abuses, and argue that they are regular in occurrence.  One piece of 

evidence in this regards is a recent study of 154 cities with populations of over 100,000.  

Focusing on the core issue in Kelo – takings for economic development purposes – Kayden 

(2009) reports that 112 of the 154 cities surveyed engaged in no takings at all, and overall only 

207 properties were taken for economic development purposes during a five-year period.  

Kayden (2009) did note, though, that the study examined only completed takings actions, and did 

not include “voluntary sales” to the public which may have occurred under the threat of eminent 

domain. 

 All sides to this debate also acknowledged that the issue of eminent domain (and to some 

extent regulatory takings) seem to bring together an unusual and unexpected set of allies and 

opponents.  Dana Berliner with the Castle Coalition argues that “the issue unites people,” and as 

a result it brings together “an eclectic group of people.”  She specifically rejects the notion of the 

policy discourse being one of property rights advocates versus environmentalists.  Instead she 

sees coalitions of neighborhood residents, “historic preservation groups, and some environmental 
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groups; lots of local organizations that span the political spectrum.”  In addition, she stresses that 

“the state laws are not split by political party,” and often represent “coalitions of both parties.” 

 In the same vein, but with perhaps an opposite perspective, planning practitioners in 

Washington State and California stress who wasn’t a party to the state-wide actions in their 

respective states (both practitioners were active in state chapter activities of the American 

Planning Association).  Joe Tovar of Washington State (and director of planning for Shoreline, 

Washington) stressed that when the state was arguing about the ballot initiative I-933 in 2006, 

the statewide association of realtors and that of developers did not support the initiative.  

“Supporters of 933 couldn’t get the Realtors and developers to kick in financial support for their 

effort; we [I-933 opponents] convinced them to stay out.”  Vivian Kahn, a private planning 

consultant based in Oakland, California, spoke to the spring 2008 campaign directed that state’s 

June 2008 ballot initiative vote.  She noted how “the battles for endorsements are very important 

in a political campaign,” and in the California campaign the California Chamber of Commerce 

“has come out against Proposition 98” [the eminent domain measure]. 

 It should be noted that to some extent it can be argued that some of this split is “logical.”  

That is, while it might appear that realtors, developers, and chambers of commerce would be in 

favor of less government in general, and less strong government in particular, it is also these very 

groups on whose behalf eminent domain by government can be exercised.  So, from Dana 

Berliner’s perspective, the exercise of eminent domain becomes a story of the little people versus 

the powerful.  While from the perspective of planners and government officials, the exercise of 

eminent domain becomes a story of realizing a greater social good.  Dana Berliner, from the 

opposite political perspective, sees eminent domain as a continuation of the story of “the city as a 

growth machine” first posited by Harvey Molotch (1976). 
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 But what is really going on in the states?  Larry Morandi of the National Conference of 

State Legislatures argues that much of the state-based laws passed and proposed are largely 

symbolic.  And that even where they are not wholly so, it was (in 2008) largely too early to tell 

what type, level and degree of impact they would have in terms of state and local policy practice.  

Even Dana Berliner of the Castle Coalition (sort of) agrees.  That is, she notes that there is a lot 

of legal change; the impact of this change, however, is hard to gauge (yet).  Yet, Berliner also 

argues that as important if not more so than the formal legal changes that have occurred is the 

change in public awareness about government and the role it can and does play in land use 

management, through regulation and eminent domain. 

 While on the one hand Morandi is cautious to attribute changes in institutional and policy 

behavior to the legal changes, even he, along with others, argues that the advent of these laws 

and the awareness that Berliner notes, appear to be having impact on planning and related 

professional practice. 

 Paul Farmer of the American Planning Association sees some good coming from all the 

legislative activity and media attention.  He argues that overall eminent domain is being tied 

“more to the planning process” and “the result is that it [the planning process] becomes more 

open, more participatory.”  In addition, reflecting the discussion above unexpected allies, he 

observes that “the interesting thing is that planners have learned to more effectively collaborate 

with those that they have not traditionally cooperated with.”  So that on the whole, “good things 

have come from the aftermath of Kelo – a focus more on collaboration and problem solving.” 

 Larry Morandi of the NCSL sees similar trends.  He talks about requirements that will 

emerge that speak to more notice for the process of eminent domain actions, more transparency 
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in the overall process and more “reasonableness.”  In fact, it is the latter that he suggests is what 

state legislatures are looking for most from local government units. 

 Joe Tovar argues that what emerged from the I-933 debate in Washington State was a 

focus for planners on what he termed “regulatory fairness.”  That is, a way of thinking about and 

then presenting regulatory and related actions as ultimately and overall fair to the public and 

public interest, even though regulatory programs will have uneven, site-specific effects. 

 Finally, Vivian Kahn makes an interesting observation, one that imparts a degree of 

ambiguity into the causality of the debate over the passage of state laws and the changed 

behavior of planners and the planning process.  As she notes, “it looks like staff work is better,” 

but “is it because staff are getting more sophisticated, or is it because of the measures?  That’s 

hard to say.  Maybe it is because municipal attorneys are getting more sophisticated . . .” 

What is clear to her though is that practicing planners “are getting better; they have a better 

understanding [of what’s going on locally, of what is likely to cause conflicts, of how to talk 

about these issues].”  

National Survey:  Findings 

 The second research method utilized to gather data on the central research issues was a 

web-based survey of key actors involved in the planning and development process.  Because the 

dominant legislative and political action in regards to property rights was the wave of Kelo 

legislation and/or ballot measures limiting eminent domain powers, the survey focused on the 

impacts of Kelo and only touched upon (via one question) the issue of regulatory takings.   As is 

shown in the inventory in Appendix A, of the 62 laws individually identified, 58 dealt with 

eminent domain; only 4 were regulatory takings or Kelo-plus measures. 
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 The survey instrument, which is contained in Appendix D, is comprised of nine 

substantive parts.  In the second and third sections, respondents were asked to characterize the 

legislative changes made to eminent domain in their states.1  This set of queries was posed in 

order to gauge the level of understanding of the changing legal landscape by practitioners.  The 

fourth section asked two questions to ascertain the frequency with which eminent domain had 

been utilized prior to Kelo; it also asked respondents to characterize the policy priorities for state 

and local governments within his/her state.  The fifth section contains a series of questions 

regarding the impacts of legal changes upon planning and development practice; these questions 

provide the main data for reflecting on the practical impact of the laws and whether they are 

having the predicted “chilling effect.”  Questions contained in the sixth section of the survey ask 

respondents to characterize the strength of the private property rights movement in their state and 

the importance of further actions to strengthen property rights to their state’s leadership and 

electorate.  The final sections of the survey (9-10) ask respondents to identify strategies their 

organizations or agencies have adopted in light of the Kelo backlash.  Only a small subset of 

respondents—those indicating that they worked in the public sector and that they had formulated 

strategic responses—were asked these questions. 

 The following section provides an analysis of the findings.   To tease apart differences 

across respondents, we split the aggregate respondents into two categories according to their 

response to Question 31 which asked the respondent to indicate their professional role in the 

planning and development process.  Tests of differences were performed.  Due to the small 

sample size, however, these tests yielded few interpretable differences between groups.  The 

findings we present, thus, are clearly exploratory and should be interpreted as such.  

 

                                                 
1  Section 1 introduces the survey and elicits informed consent from research participants.   
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Impact of Kelo Initiatives  

Sector Impacts 

Survey respondents were asked a series of questions regarding the impact of their state’s 

legislation across a number of key sectors, namely, economic development planning, affordable 

housing, and urban revitalization.  These sectors were singled out in the survey because they are 

areas in which opponents of property rights measures have predicted or been the most concerned 

would have deleterious impacts (e.g., Robinson and Cole 2007; Annie E. Casey Foundation 

2007).     

As shown in Table 1, below, a majority of all respondents indicate that relative to 

economic development planning state Kelo laws are having no impact upon local economic 

development initiatives.  The picture relative to central city revitalization is more complicated—

while approximately 40% of respondents across categories indicate that the laws have had no 

impact, a contrasting 58% of all respondents (and 60% of the planning community, 53% of non-

planning community) indicate that the laws have had negative or strongly negative impacts.  

Respondents are more consistent in their responses to the impact of the laws on affordable 

housing with 81% of all respondents indicating that legal changes to the power have had no 

impact on affordable housing activities.  This assessment is virtually the same across both sub-

categories of respondents. 

In contrast, respondents tend to agree that the laws have had a chilling effect at the local 

government level relative to discussing eminent domain, with 59% of all respondents indicating 

that the laws have had negative or strongly negative impacts upon the willingness of local 

governments to go public with projects that might utilize the power.  The impact of the laws on 

blight designations appears to be more limited with 55% of all respondents indicating that there  
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Table 1 

Kelo Impacts:  Sector Impacts 

Questions 11-15:  What has been the impact of your state’s Kelo initiative upon…: 

All Respondents Planning Community 
Respondents 

Non-Planning 
Community 
Respondents 

  

Value % Value % Value % 

Economic development planning at the 

local level? 

 
(n = 58) 

 
(n = 36) 

 
(n = 22) 

- Strongly Positive 0 0 0 0 0 0 

- Positive  2 3 1 3 1 5 

- No Impact 30 52 20 56 10 45 

- Negative 21 36 12 33 9 41 

- Strongly Negative 5 9 3 8 2 9 

- Don’t know/Refuse to Answer 0 0 0 0 0 0 

urban revitalization activities of central 

cities? 

 
(n = 56) 

 
(n = 35) 

 
(n = 21) 

- Strongly Positive 0 0 0 0 0 0 

- Positive  1 2 0 0 1 5 

- No Impact 23 41 14 40 9 43 

- Negative 25 45 16 46 9 43 

- Strongly Negative 7 13 5 14 2 10 

- Don’t know/Refuse to Answer 0 0 0 0 0 0 

the willingness of local governments to 

designate areas as “blighted”? 

 
(n = 55) 

 
(n = 36) 

 
(n = 19) 

- Strongly Positive 2 4 2 6 0 0 

- Positive  6 11 4 11 2 11 

- No Impact 30 55 23 64 7 37 

- Negative 13 24 5 14 8 42 

- Strongly Negative 4 7 2 6 2 11 

- Don’t know/Refuse to Answer 0 0 0 0 0 0 

the willingness of local governments to 

publicly contemplate and discuss projects 

that might utilize eminent domain? 

 
 

(n = 56) 

 
 

(n = 34) 

 
 

(n = 22) 

- Strongly Positive 0 0 0 0 0 0 

- Positive  7 13 5 15 2 9 

- No Impact 16 29 10 29 6 27 

- Negative 29 52 16 47 13 59 

- Strongly Negative 4 7 3 9 1 5 

- Don’t know/Refuse to Answer 0 0 0 0 0 0 

local efforts to provide affordable housing?  
(n = 53) 

 
(n = 34) 

 
(n = 19) 

- Strongly Positive 0 0 0 0 0 0 

- Positive  0 0 0 0 0 0 

- No Impact 43 81 27 79 16 84 

- Negative 7 13 4 12 3 16 

- Strongly Negative 3 6 3 9 0 0 

- Don’t know/Refuse to Answer 0 0 0 0 0 0 
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was no impact upon local governments.  Interestingly, a higher percentage of non-planning 

community respondents indicate a stronger (negative) impact of the laws in both areas. 

Process Impacts 

 Respondents were also asked to evaluate the impact of Kelo initiatives upon planning 

processes.  Drawing from the qualitative interviews discussed in the preceding section, we were 

interested to learn whether participants in development decision-making perceived processes as 

having become more open and participatory as indicated by Farmer and Morandi.  Answers to 

Question 16 give limited support to this perspective with 23% of respondents indicating that 

processes had become “somewhat more transparent and accountable”—with a majority of all 

respondents, however, reporting no change in planning processes.  Interestingly, a higher 

percentage (30%) of non-planning community respondents indicated that processes were 

somewhat more transparent and accountable; planning community respondents were the least 

likely to share this perspective.  Similarly in Question 17, respondents were asked to evaluate the 

impact of Kelo initiatives (and implicitly the public outcry that brought them into being) upon 

levels of conflict and disagreement in public planning and decision-making processes.  Across all 

groups, a majority of respondents indicate that levels of conflict and disagreement have remained 

unchanged.  Again, the relative perception of planning community versus non-planning 

community respondents is of interest with non-planning community respondents perceiving 

higher levels of disagreement than planning community respondents. 
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Table 2 

Kelo Impacts:  Process Impacts 

 

All Respondents Planning 
Community 
Respondents 

Non-Planning 
Community 
Respondents 

 Value % Value % Value % 

Question 16:  What has been the impact 

of your state’s Kelo initiative upon the 

transparency and accountability of local 

governments when they make eminent 

domain decisions? 
      

Processes are: (n = 53) (n = 30) (n = 23) 

…significantly more transparent and 
accountable 

0 0 0 0 0 0 

…somewhat more transparent and 
accountable 

12 23 5 17 7 30 

…no impact; processes are unchanged 40 75 24 80 16 70 

... somewhat less transparent and 
accountable 

1 2 1 3 0 0 

…significantly less transparent and 
accountable 

0 0 0 0 0 0 

…don’t know / refuse to answer 0 0 0 0 0 0 

Question 17:  What has been the impact 

of your state’s Kelo initiative upon levels 

of conflict and disagreement in public 

planning and decision-making processes?        

Processes have: (n=53) (n = 33) (n = 20) 

…significantly lower levels of conflict 
and disagreement 

0 0 0 0 0 0 

…lower levels of conflict and 
disagreement  

0 0 0 0 0 0 

…(seen) no impact; processes are 
unchanged 

33 62 23 70 10 50 

…higher levels of conflict and 
disagreement  

18 34 9 27 9 45 

…significantly higher levels of conflict 
and disagreement 

2 4 1 3 1 5 

…don’t know 0 0 0 0 0 0 

…refuse to answer 0 0 0 0 0 0 

 

Local Level Strategies 

 In the final section of the survey respondents who identified themselves as working for or 

in the public sector (determined via Question 31) and who indicated their agency or organization 
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had formulated a strategy or response to the public backlash on eminent domain (Question 32) 

were asked to indicate which strategies had been adopted and whether those strategies were 

official or tacit.  Nine respondents passed these two screens and answered the questions listed in 

Table 3 below.  The strategies listed in Question 33 were drawn from the interview findings 

outlined above; respondents were also given an opportunity to identify and explain other 

policies.  As is shown in Table 3, while respondents have used the anticipated policies, adoption 

is generally “tacit” and not officially pronounced or passed through a legislative process.   

Judging from these responses, localities are using “soft” approaches—building networks, 

enhancing communication and messaging, and linking the use of the tool with community 

participation—responses that echo the perspectives of Farmer and Kahn.   

 Three respondents used the “other” field to provide further comments on local strategies.  

One respondent underlined the first strategy offered in the closed ended portion of the question—

stressing that “our official and followed policy is that we do not use eminent domain.”  The two 

other respondents identified definitional and procedural strategies:  we are “more careful about 

blight designation” and we have “revise[d] methods of determining just compensation.”   
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Table 3 

Policy Responses/Strategies 

Questions 33:  Which of the following strategies or policy responses to the public criticism/backlash 

has your organization adopted?  Please indicate whether the adoption is official (that is, legally and 

publicly known) or unofficial or tacit (that is, de facto).  If the policy is not one adopted by your 

organization, please indicate “not adopted/applicable.” 

 n Official Tacit Not adopted/ 
applicable 

  Value % Value % Value % 

Prohibition on the use of eminent domain 9 1 11 2 22 6 67 

Limited use of eminent domain only for 
specifically defined objectives 

9 2 22 5 56 2 22 

Moratorium on the use of eminent domain 8 0 0 1 13 7 88 

Building networks/alliances with other pro-
planning/pro-redevelopment groups 

8 1 13 5 63 2 25 

Formulating better communication and 
messaging strategies (e.g., speaking about 
“property fairness”) 

8 2 25 4 50 2 25 

Enhanced engagement with communities 
and neighborhoods most affected by 
eminent domain actions 

9 2 22 3 33 4 44 

Enhanced (longer, more visible) public 
notice and comment periods 

8 1 13 2 25 5 63 

More clearly linking eminent domain to a 
participatory planning process 

8 1 13 4 50 3 38 

De-coupling the decision whether to use 
eminent domain from the decision on who 
(agency/developer) will implement the 
project 

8 1 13 2 25 5 63 

 

Opinions on State Property Rights Movement and Eminent Domain Limitations 

 

 Respondents were also asked to express their views on the strength of the private 

property rights movement in their state as well as whether they felt the legislative response was 

justified.  As is shown in Table 4, most respondents still consider the property rights movement a 

force in their state, with 76% of all respondents, 79% of planning community respondents and 

73% of non-planning community respondents characterizing the property rights as strong or very 

strong.   However, very few of our respondents consider the limitations a warranted response to 

an abuse or misuse of power.  The aggregate and non-planning community respondents indicate 
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a slightly higher level of disagreement with that sentiment (79% of all respondents and 84% of 

non-planning community respondents disagreeing or strongly disagreeing) than the planning 

community (76% disagreeing or strongly disagreeing.)  This finding is not surprising given the 

characteristics of the sample selected for the research.   

Table 4 

Opinion on Property Rights Movement and Limitations on Eminent Domain 

 

Question 18:  Please complete the 

following statement by choosing the 

characterization that you feel is the most 

accurate.  “The property rights movement 
in my state is best characterized as:” 

 
All Respondents 

(n = 77) 

 
Planning 

Community 
Respondents  

(n = 51) 

 
Non-Planning 
Community 
Respondents 

(n = 26) 

 Value % Value % Value % 

…very strong 18 23 12 24 6 23 

…strong  41 53 28 55 13 50 

…neutral (neither strong nor weak) 15 19 8 16 7 27 

…weak  2 3 2 4 0 0 

…very weak 1 1 1 2 0 0 

…don’t know / refuse to answer 0 0 0 0 0 0 

Question 19:  Please indicate the extent 

to which you agree or disagree with the 

following statement:  “The limitations 
enacted on eminent domain in my state 
were a warranted response to the misuse 
of power by the public sector.” 

 
All Respondents 

(n = 71) 

 
Planning 

Community 
Respondents  

(n = 46) 

 
Non-Planning 
Community 
Respondents 

(n = 25) 

 Value % Value % Value % 

…strongly agree 0 0 0 0 0 0 

…agree 5 7 3 7 2 8 

…neutral (neither agree or disagree) 10 14 8 17 2 8 

…disagree 27 38 19 41 8 32 

…strongly disagree 29 41 16 35 13 52 

…don’t know / refuse to answer 0 0 0 0 0 0 

 

The Future of Property Rights Initiatives  

 
 As noted in the introduction, the widespread adoption of limitations on eminent domain 

subsequent to the Kelo ruling either through the legislative process or at the ballot box represents 

the latest—and perhaps most successful—effort of the property rights movement in the United 

States.  A critical question is whether this latest wave has played itself out or if it can be expected 
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that there will be further property rights legislation or ballot measures—most significantly (and 

likely) a greater push on regulatory takings.   

 Respondents were subsequently asked four questions in which they had to rate the 

importance of further legal limitations on eminent domain and new legislation on regulatory 

takings to both average citizens and political leadership.  As is shown in Table 5 below, despite 

the reported strength of the property rights movement across states, 54% of respondents 

indicated that further limitations on eminent domain were not important or completely 

unimportant for average citizens.  The  non-planning community is more emphatic on this point 

with 64% of those respondents characterizing further legislative activity as not important or 

completely unimportant to average citizens.   Eminent domain restrictions, however, are reported 

to still have some currency with political leadership with 38% of respondents indicating that 

further action was important or very important to these leaders.  Planning community 

respondents appear to feel the issue has continued salience with 43% of those respondents 

indicating that political leaders still find it important or very important.    Sixty-four percent of 

the non-planning community, in contrast, indicate that political leaders are either neutral on the 

matter or consider it unimportant. 

 The question on regulatory takings initiatives has similar findings regarding the differing 

importance of this topic to the “average” citizen and political leadership.  Twenty-five percent of 

respondents in all categories indicated that citizens in their state feel that addressing the potential 

property value impacts of land use regulations is important or very important; most respondents, 

however, consider the issue of regulatory takings one that the electorate is either neutral or 

unconcerned about.  As with eminent domain reform, political leaders again are seen as having a 

higher level of interest in regulatory takings than the average citizen.  Approximately 40% of  
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Table 5 

The Future of Property Rights Legislation 

Questions 20 and 21: At the present time, how important are further legal limitations on the power of eminent 

domain to…: 

 the average citizen of your state? All Respondents 
(n = 74) 

  

Planning Community 
Respondents  

(n = 49) 

Non-Planning Community 
Respondents 

(n = 25) 

  Value  % Value  % Value  % 

…very important 4 5 4 8 0 0 

…important 11 15 7 14 4 16 

…neutral 19 26 14 29 5 20 

…not important 32 43 21 43 11 44 

…completely unimportant 8 11 3 6 5 20 

…don’t know / refuse to answer 0 0 0 0 0 0 

 the political leadership of your state? All Respondents 
(n = 69) 

Planning Community 
Respondents  

(n = 46) 

Non-Planning Community 
Respondents 

(n = 23) 

  Value  % Value  % Value  % 

…very important 7 10 6 13 1 4 

…important 19 28 14 30 5 22 

…neutral 19 28 11 24 8 35 

…not important 22 32 13 28 9 39 

…completely unimportant 2 3 2 4 0 0 

…don’t know / refuse to answer 0 0 0 0 0 0 

Questions 22 and 23: At the present time, how important is addressing the potential property value impacts of land 

use regulations (i.e., “regulatory takings”) to:   

 the average citizen of your state? All Respondents 
(n = 68) 

Planning Community 
Respondents  

(n = 44) 

Non-Planning Community 
Respondents 

(n = 24) 

  Value  % Value  % Value  % 

…very important 5 7 4 9 1 4 

…important 12 18 7 16 5 21 

…neutral 30 44 18 41 12 50 

…not important 19 28 13 30 6 25 

…completely unimportant 2 3 2 5 0 0 

…don’t know / refuse to answer 0 0 0 0 0 0 

 the political leadership of your state? All Respondents 
(n = 68) 

Planning Community 
Respondents  

(n = 45) 

Non-Planning Community 
Respondents 

(n = 23) 

  Value  % Value  % Value  % 

…very important 6 9 6 13 0 0 

…important 21 31 12 27 9 39 

…neutral 25 37 16 36 9 39 

…not important 15 22 11 24 4 17 

…completely unimportant 1 1 0 0 1 4 

…don’t know / refuse to answer 0 0 0 0 0 0 
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respondents in each category indicated that regulatory takings were important or very important 

to the political leadership of their state.  However, across categories the most common response 

to this query was that political leaders were “neutral” about regulatory takings. 

“Merely Hortatory Fluff”– A Hollow Victory? 

 As noted in the section titled Research Process and Method, almost immediately after 

state-based laws began passing supporters and proponents of these laws began to wonder 

whether and to what extent these laws represented a substantive victory (Sandefur 2006).  

Recently, this initial reflection on the extent of “victory” represented by the state-based laws has 

become a flood of concern and consternation. 

 In this section, a set of key, recent writings by supporters and proponents of state-based 

laws are used to illustrate the extent of their own examinations on what has not happened as a 

result of state-based reform, and why what has not happened, has not happened.  In so doing, we 

are able to reinforce key elements of key informant interviews and our survey and in particular 

the non-response to the survey; in addition, we are able to more firmly establish a basis for 

suggesting what has been the impact of these state-based laws and what might be the impact in 

the immediate future. 

 Somin (2009b), the most recent of the recent writing discussed here, notes that 43 states 

have, by his accounting, enacted some form of post-Kelo reform legislation.  What strikes him as 

particularly impressive about this is what it represents in constitutional law history: “[t]he Kelo 

backlash probably resulted in more new state legislation than any other Supreme Court decision 

in history.  The closest competitor is Furman v. Georgia, which struck down all then-existing 

state death penalty laws.  . . . a strong case can be made that Kelo has drawn a more extensive 
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[state] legislative reaction than any other single court decision in American history (Somin 

2009b: 2102). 

   Yet, despite this widespread and seemingly strong response by states, Somin and others 

are decidedly disappointed in what they see as the substantive content of these laws.  So, for 

example, Somin (2009b: 2170) himself notes that “[s]o far, the Kelo backlash has yielded far less 

effective reform than many expected. This result is striking in light of the overwhelming public 

opposition to the decision.”  Ely, a highly respected historian and legal scholar whose work is 

cited by those across the political spectrum (though one whose sentiments are allied with the 

state-based laws), begins a forthcoming article by saying “[i]t is not always easy to ascertain, 

however, whether this outpouring of legislation . . . amounts to meaningful limitations on the use 

of eminent domain or merely hortatory fluff” (Ely 2008: 3-4).  At a minimum he thinks that 

“[a]mong the . . . jurisdictions that passed such laws, the efficacy of these measures varies,” and 

therefore “. . . the conclusion at this point is decidedly mixed” (Ely 2008: 4, 2).  Somin agrees.  

According to Somin (2009b: 2114) “[w]ith some important exceptions, the legislative response 

to Kelo has fallen short of expectations. . . . most of the newly enacted laws are likely to impose 

few, if any, meaningful restrictions on economic development takings.” 

 Why is this true?  Why would what is characterized by supporters and proponents as a 

spontaneous and bottom-up backlash to the Kelo decision be so hollow in content?  (Nadler et. 

al. 2008 is typical among the literature cited in this section to frame the state-based legislation in 

this way; the term is also in the title of Sandefur 2006 and Somin 2009b.)  Especially in the 

context of the fact that the litigator on behalf of Susette Kelo – The Institute for Justice – 

developed and distributed model state legislation which would have addressed the key issue in 

the case (Morris 2007: 7). 
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 Here there is both agreement and disagreement among the supporters and proponents.  

The agreement centers on the largely symbolic nature of the majority of the state-based laws that 

have been passed.  López et al. (2009: 108, 130), for example, argues that “[l]egislators may be 

prone to symbolic politics due to the intensity of the popular backlash . . .,” thus “. . . many of the 

new eminent domain laws are more symbolic than meaningful.”  He and his colleagues argue 

that “. . . the legislative response to Kelo was responsive to measures of the backlash but only in 

the binary decision whether to pass a new law – any new law – in order to do something in the 

face of a popular backlash” (López et al. 2009: 131).  Morris (2007:4-5) reaches the same 

conclusion.  “[A]ll legislative responses to Kelo were not equal.  Some states adopted symbolic 

legislation, making no significant change in the substantive constraints on the exercise of 

eminent domain powers by the state or local governments.”  Why would they do this?   

The rewards for politicians of passing anti-Kelo reform legislation were . . . 

immediate and straightforward.  After passing an anti-Kelo reform politicians 

could report to their constituents that they had passed a piece of legislation with 

broad support protecting a core American value against grasping developers, 

tyrannical mayors, or other villains.  If legislative success ever is a benefit to a 

politician’s reelection bid, surely this would be such a case (Morris 2007: 17).   

In 2009 Congressional testimony about the nomination of Sonia Sotomayor to the U.S. Supreme 

Court Somin (2009a) offers the same conclusion, though stated another way: “post-Kelo reform 

is likely to have little impact because the new laws don’t actually impose any meaningful 

restraints on eminent domain. “Business as usual” will probably continue under another name.” 

 If there is broad agreement about what is going on, there is less agreement (even 

disagreement) about why it is occurring.  Largely using a set of social science analytical tools, 
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analysts worked to tease out the “how come” component of what hasn’t happened.  Sandefur 

(2006) was the first to provide some data.  Examining a large number of the laws that had been 

passed in the immediate aftermath of the 2005 Kelo decision, he argued that ineffectiveness was 

best explained by interest group lobbying.  That is, those who stood to lose by the adoption of 

non-symbolic state-based laws (“environmentalists and government employees and officials in 

declining urban areas” (Morris 2007: 18)) shaped the legislative process so as to result in a 

symbolic rather than substantive outcome.  Morris (2007) is not sure, and Somin (2009b) is 

absolutely certain that Sandefur’s explanation is insufficient. 

 Morris (2007) assesses a larger set of laws using logistic regression and ordered probit 

analyses.  His primary goal is to understand the factors which explain the differences among the 

states in the types of laws they adopted.  Overall he argues for a “public choice model of 

legislative action, rather than an ideological one, with legislatures facing other constraints . . . 

being less likely to give up valuable eminent domain powers and legislatures where adoption of 

real reform was less costly (faster growth) or more beneficial (more competitive political 

environments) more likely to do so” (Morris 2007: 2).  In terms of why, though, his conclusion is 

that “[l]egislators could choose between symbolic and substantive reforms because, despite the 

widespread popular distaste for Kelo itself which made adopting some form of “reform” a 

politically popular step, voters often did not distinguish symbolic from substantive reforms” 

(Morris 2007: 12).  This was true “[b]ecause of voters’ rational ignorance about the details of the 

legislative reforms actually enacted, symbolic reforms could satisfy the immediate political 

demand for action on eminent domain reform” (Morris 2007: 22-23). 
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 In Somin’s (2009b) analysis he specifically argues that Sandefur is incorrect in his 

conclusion.  As an alternative Somin offers forth the idea (not dissimilar to Morris’s) that it is 

“political ignorance” which best explains what has and has not happened in the states.   

“Why, . . . has there been so much ineffective legislation? . . . [while] it is difficult 

to provide a definitive answer . . . I would . . . suggest that the weakness of much 

post-Kelo legislation is in large part due to widespread public ignorance.  Survey 

data . . . show that the overwhelming majority of citizens know little or nothing 

about post-Kelo reform laws in their states. . . . The political ignorance hypothesis 

accounts for the pattern of reform laws better than the leading alternative theory, 

which holds that the relative paucity of effective reform laws is the result of 

interest group lobbying” (Somin 2009b: 2154-2155).   

Data he presents seems to reinforce this assertion: “I present survey data showing that the vast 

majority of Americans were indeed ignorant of the content of post-Kelo reform legislation in 

their states.  In an August 2007 Saint Index survey, only 21% of respondents could correctly 

answer whether or not their state had passed eminent domain reform legislation since Kelo, and 

only 13% both knew whether their state had passed legislation and correctly indicated whether 

that legislation was likely to be effective” (Somin 2009b: 2106).  Therefore he concludes “[m]ost 

voters are “rationally ignorant” of public policy, having little incentive to acquire any substantial 

knowledge about the details of government actions” (Somin 2009b: 2106). 

 But even Ely (2008), the author of the “hortatory fluff” phrase which titles this section, is 

left to wonder whether “the glass [is] half full or half empty”?  He, at least, is convinced that 

there is little prospect of Congressional action to address the fundamental issue at the heart of the 

Kelo dispute.  And likewise, he is decidedly skeptical as to whether the U.S. Supreme Court will 
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take up the matter again anytime in the near future.  Therefore, he believes that whatever the 

problems, the policy question about the acceptable extent of eminent domain will be one 

engaged by the states, on a state by state basis. 

 For Ely (2008) as for Nadler et al. (2008) the bright spot in the period since the Supreme 

Court’s Kelo decision is in public awareness and discussion.  “The most significant impact of 

Kelo may well be heightened public awareness fo the need to guard property rights; . . . [a] 

welcome, if unintended, consequence of Kelo has been to restore the rights of property owners to 

public dialogue” (Ely 2008: 17-18).  In a similar vein Nadler et al (2008: 306) note: “. . .the Kelo 

decision seems to have tapped into existing concerns about the sanctity of the home, government 

overreaching, and tensions between protecting public goods (like the environment) and 

protecting private rights.  In some sense, Kelo was a “perfect storm” because all of these issues 

were directly implicated in the decision. . . .” 

 Will this new public awareness manifest itself in anything other than symbolic 

legislation, especially in light of the “rationally ignorant” behavior of most voters suggested at 

by Somin?  At the time of the writings noted here (all of which were prepared prior to the 2008 

economic meltdown), the authors had a basis for hope.  Morris (2007) and López et al. (2009), 

both of whom used logistic regression analysis as the basis for their work, conclude that there 

was a strong correlation between states where there was strong economic activity and the 

existence of substantive (as opposed to symbolic) state legislation.  Why?  “[L]egislatures in 

growing states were more likely to adopt reforms than legislatures in stagnant and declining 

ones” because doing so might check the economic development process (Morris 2007: 9).  Or as  

López et al. (2009: 131) frame it “the strongest economic influence over legislative responses 

resides with the value of new housing. . . . Our results are consistent with the idea that home 
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builder groups exert more influence in states with more ongoing home construction and that 

legislatures respond with meaningful restrictions and sooner.  An alternative interpretation is that 

new home construction is an indicator of economic growth so that states with more current 

growth are more likely to update eminent domain laws so as not to suppress continued growth.” 

 The link between economic growth and substantive legislation is an important and we 

believe insightful observation.  To the extent it is true, its implications during a time of severe 

economic constriction may be opposite to that which supporters and proponents hoped for.  We 

return to this theme in the report’s final section. 

 

Summary, Conclusions and Implications 
 
Summary 

 The contemporary property rights movement burst onto the policy scene in the late 1980s 

and early to mid 1990s.  Property rights proponents began by trying to shape federal policy 

action through the issuance of federal executive orders, but quickly turned their attention to the 

states (Pollot 1989, Folsom 1993).  Between 1991 and 1996 twenty-six of the lower forty-eight 

states adopted one or more of three basic forms of laws promoted by the property rights 

movement (Emerson and Wise 1997, Jacobs 1998a). 

 But the actual impact of these laws and the movement was less clear.  An assessment 

undertaken in the late 1990s suggested that state-based laws were having little impact on actual 

policy and planning practice (Jacobs 1998a, 1999b; White 2000 provides a slightly different 

view).  That this was true was both confounding to the movement and puzzling to them and their 

opponents.  Various explanations were offered for this situation.  Among these were: 

• that the laws were often promoted by legislators without any real groundswell of 

popular support, and so they had no constituency monitoring their 
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implementation; 

• that the laws were often trying to solve a problem that didn’t exist, so once passed 

the laws didn’t really need to do anything in terms of real practice; 

• that the laws were often adopted over the objection of officers and administrators 

in the executive and administrative branches of government, officers and 

administrators who were frequently given implementation responsibility for the 

laws, and thus sought to blunt their impact; 

• that once adopted these laws presented a stark choice to implementers – revoke 

existing regulations, don’t implement new regulations and-or provide 

compensation for regulation’s impacts.  Once the management and fiscal 

implications of these choices were clear even some supporters began to back 

peddle in their support. 

 For the supporters of these laws the issue became “what to do next?”  They had been 

successful in passing laws, and yet it didn’t appear that they were being successful in actually 

changing administrative practices. 

 The way forward came about both by design and by chance.  By design their efforts 

focused on: a) getting their perspective on property rights and the appropriate role of government 

out into as many fora as possible so as to change the underlying tenor of public discussion and 

debate, and b) mounting systematic efforts to challenge regulation’s impacts and effects in those 

places where it appeared strongest, and thus their efforts (if successful) could have the most 

impact (e.g. Oregon, through the initiative process in 2000 and 2004; see introductory section of 

this report).  The “chance” element had to do with the Supreme Court’s decision to accept 

arguments in the Kelo case.  As is now clear, the property rights movement was set to win 
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regardless of the case’s outcome.  If the case had been decided in favor of Susette Kelo and 

against the City of New London, Connecticut, the property rights movement would have 

established a significant brake on governmental use of eminent domain for economic 

development purposes.  However, their “loss” in the case was turned into a “victory” through 

their systematic effort to promote state-based laws which did not follow the U.S. Supreme Court, 

a ruling the Court itself framed as permissive rather than forcing in structure.  (That is, the Court 

allowed states to follow the Court’s lead in finding eminent domain for economic development 

purposes a reasonable use of governmental authority, but the Court did not require states to do 

so.  And, in fact, it could be argued that the Court specifically invited state legislatures to engage 

in the passage of state laws that would nullify the impact of the Kelo decision at the state level.) 

 The exploratory interviews done for this research provided some interesting insights as to 

agreements and conflicts among those focused on this issue. 

• Proponents and opponents of state-based Kelo laws are both willing to acknowledge 

that there has been instances of abuse by local governments in the exercise of eminent 

domain.  They differ in whether they see this as occasional or regularly occurring. 

• Proponents and opponents both comment on how the public discussion about the 

appropriate response to state-based laws can bring together seemingly unusual and 

unexpected allies. 

• Proponents and observers both note that much of the “change” to date is in the legal 

framework for takings actions, but that it is less clear (or too early) to gauge the 

actual impact on planning and government practice. 

• And even opponents of these laws see some good coming from them.  They argue 

that as a result eminent domain is becoming more tied to the planning process, more 
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open, and more participatory. 

 The survey reinforced some of these points and added others. 

• Respondents did not strongly endorse the assertion that state-based Kelo laws were 

negatively impacting urban revitalization efforts, economic development planning or 

programs for affordable housing.  Especially with regard to urban revitalization and 

economic development, some respondents thought it did impact efforts while others 

thought it did not. 

• Despite the substantive results noted above, respondents did note a chilling effect on 

the willingness of local governments to use eminent domain, though there appeared to 

be no impact on blight designations by these governments.   

• With regard to changes in the planning process – was it becoming more open and 

transparent – some said it was, but the majority reported no change in the process to 

date.  And nearly half of the respondents saw no impact on the extent of conflict 

within the process. 

• When respondents were asked to share exactly how their localities were grappling 

with new requirements regarding eminent domain, most identified what we 

characterize as “soft” approaches – building networks, enhancing communication and 

trying it into citizen participation processes. 

• Despite these relatively mild responses to the passage of state-based laws, 

respondents suggested that the property rights movement is itself strong in their areas.  

Yet they also suggested that it was their perception that the average citizen was not 

focused on the issues raised by the property rights movement, and that this was 

similarly true for the majority of elected officials. 
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 The recent writings of a set of supporters and proponents of the state-based Kelo laws 

add further to an understanding of what is (and is not) going on with these laws. 

• There appears to be a broad consensus among this group that there has been little 

substantive impact from the state-based laws.  Overall, the laws are characterized as 

more symbolic than substantive in nature and content. 

• Why this is true, however, is a subject of some disagreement.  Some analysts suggest 

that it is because of the way key interest groups shaped the legislation, others argue, 

however, that it is because of what they label as rational or political ignorance among 

citizens; that is, while citizens appear to be concerned about the Kelo decision, they 

are less motivated to focus on the particular solution crafted by state legislatures. 

• There appears to be little expectation of substantive follow up action by Congress or 

the U.S. Supreme Court, so whatever occurs will continue to be a function of state 

legislatures. 

• If there is a bright spot among the disappointment it is the extent of public awareness 

of the Court’s decision, and its possible implications for citizens and landowners. 

• It is noted that where there is a distinction between substantive and symbolic 

legislation it appears to be a function of a) strong economic growth conditions in 

states (which appears correlated with substantive legislation), and b) the promotion of 

laws through the initiative process, versus the legislative process (which also appears 

correlated with substantive legislation). 

Conclusions 
 
 The U.S. Supreme Court’s 2005 decision in the Kelo case has generated a lot of sound, 

but how much fury?  Immediately after the decision commentaries and reports by property rights 



Jacobs and Bassett:  All Sound, No Fury? Assessing the Impacts of State-Based Kelo Laws – 35 – 
 

 

advocates, often emanating from think tanks, warned of impending danger for the American 

homeowner and the fundamental threat to American democracy (see, for example, Sandefur 

2006 and Castle Coalition 2007).  In response to this saber rattling others responded with studies 

that offered an empirical view of the controversy, though these too were often (though not 

always) presented from a strong (ideological?) perspective on the issue (see, for example, 

Echeverria 2007, Morandi 2007, Morris 2007, Echeverria and Hansen-Young 2008, Myers 

2008). 

 What we find interesting as we add our own data to this mix is how little has changed 

since the last study funded by the Lincoln Institute examined the first generation of property 

rights laws (Jacobs 1998a, 1999b).  As noted, the conclusion of that study was that state-based 

laws were having little impact on actual policy and planning practice.  Broadly speaking, it 

appears that the same is largely true now. 

 That there should be social conflict over the public’s efforts to manage privately owned 

land is in and of itself not surprising (Jacobs 1999a, Jacobs and Paulsen 2009).  That the physical 

taking of land would be the source of this conflict is even less surprising.  What is surprising is 

that beyond the spirited focus of a set of dedicated activists, it is not clear that the American 

public or their elected representatives really see the issues raised by the state-based laws as 

requiring substantial attention, and especially not now (see the final section of this paper, below). 

 In conclusion, it appears that the state-based Kelo laws can be viewed in three ways: with 

regard to the changes they have engendered in eminent domain activity, with regard to the 

changes they have engendered in planning practice, and in the way they have changed public 

discourse about eminent domain and governmental authority for physical takings. 
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 Changes in eminent domain activity.  Both supporters of state-based Kelo laws and 

independent research (such as reported here) find little change in what local and state 

governments are actually doing, or anticipate doing, as a result of the laws.  Why?  There are 

several possible explanations.  One is that little Kelo-style takings actually occurs.  Recall that 

the New London, Connecticut action was for economic development and was not based on a 

declaration of blight.  Physical takings can be for a wide range of activities, and for at least 50 

years (since Berman v. Parker 348 U.S. 26 (1954)) when eminent domain has to do with inner 

city redevelopment it has most usually be accompanied by a declaration of blight.  Almost none 

of the state-based laws prohibit physical takings when blight is declared.  A second explanation 

is that even when physical takings is required, many of the transactions are (or at least appear to 

be) voluntary.  Even in the New London situation, 100 of 115 landowners voluntarily sold their 

land, rather than requiring an eminent domain action by the city.  So, it is possible that the state-

based laws are a solution to a problem that does not really exist. 

 Changes in planning practice.  For planning practice in particular, the situation of the 

state-based laws has not been all bad.  That is, it has sensitized a broad range of interests to a 

core set of planning issues.  In so doing it has made planning processes and planning decision-

making a more central focus of public discussion and debate.  Where there are indications of 

change to planning practice, they appear to be welcomed by planners.  State-based laws are 

leading to requirements that when eminent domain is exercised it needs to be more explicitly tied 

to a planning process (as was the case in New London, Connecticut).  This means that eminent 

domain will be more transparent, and planners (and elected officials to whom they report) will 

become more accountable.  All in all, these new laws suggest that planners need to further 

improve the communication techniques and processes they use for planning in general, and 
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eminent domain proceedings in particular.  Few planners find objection to this, and many 

embrace it. 

 Changes in public discourse. As argued by even the supporters and proponents of state-

based legislation, the most significant impact of these laws seems to be in the area of public 

awareness.  Our research reinforces this point.  The wide-ranging media coverage of the Kelo 

decision, the apparent bottom-up backlash (see the discussion immediately below) against the 

decision, survey data about the common understanding of the decision and its appropriateness, 

all suggest significantly heightened attention to eminent domain, and the appropriate role of 

governmental activity in physical takings.  It is precisely this situation that provides the 

conditions for the changes to planning practice discussed immediately above. 

 Finally, we feel it necessary to comment upon the assertion made by the proponents and 

supporters of the state-based laws that these laws represent a bottom-up popular backlash to the 

U.S. Supreme Court’s decision in Kelo.  We do not interpret the situation in this way.  While it is 

true that public sentiment was focused once aroused, we believe it is necessary to offer a 

different interpretation for why it was aroused in the first place.  The Institute for Justice 

represented Susette Kelo before the Court.  After arguments and before the decision the Institute 

poised itself for action based on the likely outcomes.  It was the Institute that initiated the Lost 

Liberty Hotel media-publicity campaign immediately after the decision.  It was the Institute that 

founded the Castle Coalition for continued activity around the case.  And it was the Institute that 

drafted the model legislation for use by states, whereby states could take advantage of the 

invitation for restrictive state action offered up in the Court’s decision.  Does this represent 

bottom-up, popular backlash?  We don’t think so.  We think, instead, it represents very astute 

organizing by a national organization with a clear policy agenda to capture and harness media 
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and citizen attention.  We acknowledge that the Institute’s actions would not have worked had 

there not been fertile ground for the seeds they were planting to sprout, but we believe this is a 

decidedly different situation than a prairie fire, grass roots, bottom-up response to the Court’s 

decision.  Instead, we believe, it is, as we have noted earlier, an engineered response. 

Implications 
 

 This research was conceptualized and begun at a time when public discussion about land 

use, taxation, and takings was set within a very different frame than it is today.   Now, at the time 

of the conclusion of the research, local, state and national discussion is focused on the aftermath 

of the sub-prime mortgage collapse, the “Great Recession,” and their systemic impacts on the 

domestic economy.  Communities and states nationwide are having to have unexpected and 

uncomfortable discussions about the provision of local and state services as the property tax and 

income tax base which supports those services softens and frequently declines (sometimes 

significantly and precipitously).  The national media seems to have a constant stream of articles 

detailing this.  So, for example, in October 2008 the New York Times ran a story headlined 

“Financial Crisis Takes a Toll on Already-Squeezed Cities” (Saulny 2008).  And then this past 

summer it was “States Turning to Last Resorts in Budget Crisis” (Goodnough 2009).  What is 

particularly significant for this research is the inter-relationship of these events.  In years past 

when local governments found themselves in a fiscal crisis, they could and would turn to their 

states for assistance.  And in turn, when states found themselves in a parallel fiscal crisis they 

could and would turn to the national government for assistance.  Today it is increasingly clear 

that neither states nor the national government are in a position to provide assistance as their own 

fiscal positions stagnate (if not decline). 
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 It is in this context that it is necessary to understand the present and project upon the 

likely future of eminent domain actions by state and local governments, and its use by planning 

authorities.  As noted, research by supporters and proponents suggest that non-symbolic state-

based legislation – substantive legislation – could partly be explained by the level of economic 

activity in the states.  States with strong economies, especially in the home building sector, were 

more likely to pass substantive legislation.  So, what happens when there is not a strong state or 

local economy; in fact, what happens when local and state economies are in a downward spiral?  

Where this is the context (which it is now, and where it is projected to be for the foreseeable 

future), we believe that it is likely that planning in general and eminent domain in particular will 

be reexamined as a planning tool, and perhaps even witness a resurgence in support.   

 In the immediate period communities severely affected by the credit, housing, and 

mortgage-finance crises will be forced to reexamine eminent domain and related powers as ways 

to address abandoned housing and facilitate economic and social redevelopment.  As 

communities do this, it is not at all clear what, if any, resistance they will experience from a 

citizenry wanting (and needing) real solutions to real and seemingly evermore complex 

problems. 

 We believe this will be case even though, as our research suggests, survey respondents 

speak to the continued strength and presence of the property rights movement.  Yet the survey 

also indicates that it is not clear that the core issues of importance to the property rights 

movement are important to citizens in general, or even to elected officials.  Does this mean that 

the property rights activists will abandon their activism?  No.  Just as they have, for over a 

decade, sought to continuously advance their agenda and learn from their policy experiments, 

they will, again, learn from their successes and failures with state-based Kelo legislation.  State-
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based Kelo laws represent the latest, not the final, wave of policy activism on property rights 

issues in the United States. 

It is not possible, nor advisable, for the planning community to ignore the sound 

generated by property rights advocates.  Through their commitment to their perspective and 

cause, they have succeeded in changing the way the American public thinks about the core issue 

in physical and regulatory takings – the appropriate balance point of the government vis-a-vis 

that of the individual with regard to property rights (Jacobs 2007, Bassett 2009).  But at the same 

time, it is not clear that the institutional changes they have brought forth – in this case state-based 

Kelo laws – have changed public administrative practice, or fundamentally matter to the public 

and its representatives.  If this is the case, then the strategies that planners and those who 

advocate for the planning process may not need to be so defensive as would initially have 

seemed to be the case. 
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Appendix A:  Overview of State Legislation and Ballot Proposals 
(as of 10/2009) 

 

   

Number of 

Bill/Measure 

Date State Type of 

Measure 

Key Provision 

S.B. 654 2006 Alabama Kelo Prohibits the use of eminent domain to acquire non-blighted property for a 
redevelopment project without the consent of the owner.  Defines blighted property to 
emphasize characteristics that are detrimental to the public health and safety. 

S.B. 68 2005 Alabama Kelo Prohibits the use of eminent domain for retail, commercial, residential or apartment 
development; for purposes of generating tax revenue; or for the transfer of private 
property to another private party.  Contains a blight exception. 

H.B. 318 2006 Alaska Kelo Prohibits the use of eminent domain to transfer private property to another private 
entity for economic development purposes. 

Prop. 207 2006 Arizona Kelo Plus This act may be cited as the “Private Property Rights Protection Act. (Article 2.1). 
Amending Sec. 3, Title 12, Ch. 8.  Limits the use of eminent domain only for defined 
public uses; public uses does not include the public benefits of economic development 
(including increase in tax base, employment, etc.)  If there is diminution in value due 
to a land use regulation requires just compensation from the state or political 
subdivision of the state.  Limits these claims by exempting land use laws such s those 
that relate to building safety, nuisance, sexually oriented businesses, and utilities. 

H.B. 2675 2006 Arizona Kelo Limits the use of eminent domain to the clearance and removal of slum conditions in 
a slum area as determined by a two-thirds vote of the city council based on clear and 
convincing evidence on a property-by-property basis.  Defines public use to be the 
possession, occupation and enjoyment of the property by the general public or a 
public agency or public utility, and specifies that public use does not include an 
increase in tax revenue, tax base, employment or general economic health. 

  Arkansas  No Legislation or Ballot Measure Passed 

Various 
Measures 

2006 California  Kelo California’s legislature passed several bills in 2006.  These bills required more details 
about the proposed use of the land acquired under eminent domain as well as 
additional hearing requirements; they strengthened the findings for blight designation.  
These laws were deemed inadequate by property rights advocates who backed 
Proposition 98 (below) in 2008. 
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Proposition 
99 

2008 California Kelo Prohibits the use of eminent domain to acquire an owner occupied residence to 
convey it to a private entity.  Passed with 62.4% of the vote.  On same ballot was an 
alternative proposition (98) backed by property rights supporters that included a 
provision prohibiting rent control failed, accruing only 39.1% of the vote. 

H.B. 1411 2006 Colorado Kelo Stipulates that a public use for which eminent domain may be exercised does not 
include transferring private property to another private entity for economic 
development purposes or to generate additional tax revenue. 

S.B. 167 2007 Connecticut Kelo Requires a two-thirds vote of the legislative body of a municipality to approve the 
acquisition of real property through eminent domain by a development agency.  If the 
municipality decides not to use the property for the purpose for which it was acquired, 
it must offer to sell it back to the original owners or heirs at the original purchase 
price or fair market value, whichever is less.  Increases the level of compensation for 
property acquired through eminent domain by a development agency to 125 percent 
of its average appraised value.  Prohibits the acquisition of real property through 
eminent domain if the primary purpose is to increase tax revenue.   

SB 1054 2007 Connecticut Kelo This act is primarily definitional, defining, for instance, what is meant by 
"deteriorating", etc.  Appears to establish an Ombudsman for Property Rights; 
provides for procedures for determining compensation associated with goodwill. 
Note:  state established a "Goodwill Study Committee" in the 2007 session.  Final 
report finished and submitted to the Gov. 

S.B. 217 2005 Delaware Kelo Restricts the use of eminent domain by the state or a political subdivision to a 
recognized public use. 

H.B. 1567 2006 Florida Kelo Prohibits the transfer of private property acquired through eminent domain to another 
private entity with certain exceptions, including for use by common carriers, public 
transportation, public utilities, or where the private use is incidental to a public 
project.  Prohibits the use of eminent domain to eliminate blight conditions or to 
generate additional tax revenue.  Authorizes the use of eminent domain under the 
Community Redevelopment Act if it is necessary to remove a threat to the public 
health or safety. 
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H.B. 1569 2006 Florida Kelo Prohibits transfer of private property taken by eminent domain to a private entity.  

Requires a three-fifths vote of both houses of the state legislature to approve the use 
of eminent domain to transfer private property to another private entity.  Became 
Ballot Initiative 8 on the Nov. 06 ballot.  Passed. 

H.B. 1313 2006 Georgia Kelo Defines public use for which eminent domain may be exercised to be the possession, 
occupation and enjoyment of property by the public, public agencies or public 
utilities, or for the removal of blight.  Prohibits the use of eminent domain for 
economic development purposes, including enhancement of the tax base or tax 
revenue, increased employment or improvement in the general economic health when 
the property is to be transferred to another private entity.  Redefines blighted areas to 
emphasize characteristics that are detrimental to the public health and 
safety.  Requires approval of eminent domain actions by the governing body of a city 
or county, and greater public notice before proceeding with condemnation authority. 

H.R. 1306 Nov. 
2006 

Georgia Kelo Requires approval by the elected governing body of a local government before 
eminent domain may be used for a redevelopment purpose.  Prohibits use of ED by 
non elected authorities and prohibits the contested use of eminent domain except for 
public use as defined by law.  Written to be put on ballot as a constitutional 
amendment by legislature; GA is a non-initiative state.  Passed 

  Hawaii  No Legislation or Ballot Measure Passed 

H.B. 555 2006 Idaho Kelo Prohibits the use of eminent domain for a public use that is merely a pretext for 
transferring the property to another private entity, or for promoting economic 
development. 

S.B. 3086 2006 Illinois Kelo Prohibits the use of eminent domain to confer a benefit on a particular private entity 
or for a public use that is merely a pretext for conferring a benefit on a particular 
private entity.  Limits the use of eminent domain for private development unless the 
area is blighted and the state or local government has entered into a development 
agreement with a private entity.   (Note:  Act is 431 pages long!  Called Equity in 
Eminent Domain Act.) 
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H.B. 1010 2006 Indiana Kelo Defines public use for which eminent domain may be exercised to be the possession, 
occupation and enjoyment of property by the public, public agencies or public 
utilities, and does not include an increase in the tax base, tax revenue, employment or 
general economic health.  Redefines blighted areas to emphasize properties that are 
detrimental to the public health and safety.  Requires payment of compensation where 
the property condemned is the person's primary residence at a rate equal to 150 
percent of fair market value.  Establishes a legislative study committee to study 
eminent domain and report its findings to the legislature no later than November 1, 
2007. 

H.F. 2351 2006 Iowa Kelo Defines public use for which eminent domain may be exercised to be the possession, 
occupation and enjoyment of the property by the general public or a public utility; 
where private use is only incidental to a public use; or to redevelop blighted areas 
where at least 75 percent of the properties in the area are blighted.  States that public 
use does not include economic development activities that generate additional tax 
revenue or employment, or result in private residential, commercial or industrial 
development.  Requires public notice before condemnation proceedings may 
begin.  Includes a buy-back provision whereby the original owner of condemned 
property that is not put to a public use within five years may purchase it.  

S.B. 323 2006 Kansas Kelo Prohibits the transfer of private property acquired through eminent domain to another 
private entity with certain exceptions, including property transferred to a common 
carrier; unsafe property acquired by a municipality; or property approved by the state 
legislature.  The restrictions do not apply to property in a redevelopment district 
created prior to enactment of the law.  Increases the level of compensation to 
landowners whose property is condemned to 200 percent of the average appraised 
value of the property.  

H.B. 508 2006 Kentucky Kelo Defines public use to be ownership, possession, occupation or enjoyment of the 
property by a governmental entity; removal of blighted properties; or for use by a 
public utility.  Prohibits the transfer of private property to another private entity for 
economic development purposes, including enhancement of the tax base or tax 
revenue, increased employment or promoting the general economic health of the 
community. 
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S.B. 1 2006 Louisiana Kelo Prohibits the taking of private property predominantly for use by a private entity or to 

transfer ownership of the property to another private entity.  Stipulates that neither 
economic development nor enhancement of tax revenue shall be considered in 
determining whether the taking of property is for a public purpose. 

H.B. 707 2006 Louisiana Kelo Prohibits the sale or lease of property, with certain exceptions, that has been taken 
through eminent domain and held for less than 30 years unless the property is first 
offered to the original owner or his or her successor at fair market value.  Stipulates 
that within one year after completion of a project for which eminent domain has been 
used, any surplus property must be offered to the original owner or his or her 
successor at fair market value.  (Became Const. Amendment 5, voted on 9/03.  
Passed) 

L.D. 1870 
(Legislative 
Document) 

2006 Maine Kelo Prohibits the use of eminent domain to condemn land used for agriculture, fishing or 
forestry or land improved with residential, commercial or industrial buildings, for 
private retail, office, commercial, industrial or residential purposes; primarily to 
generate additional tax revenue; or to transfer private property to another private 
entity.  Provides a blight exception and use of land by a public utility. 

SB3 2007 Maryland Kelo Increases compensation for homeowners, tenants, and business and farm owners who 
are displaced as a result of a condemnation action.  Took effect July 1, 2007.  (Note:  
lots of activity in MD legislatures, approximately 40 bills in 2006 session.  However, 
this is only legislation to pass.  Castle Coalition gave MD a D on their scorecard. 

  Massachusetts  No Legislation or Ballot Measure Passed 

SJR E 
(Senate Joint 
Resolution) 

2005 Michigan Kelo Stipulates that if a person's principal residence is taken for public use, the amount of 
just compensation shall not be less than 125 percent of the property's fair market 
value; public use does not include transferring private property to another private 
entity for economic development or generating additional tax revenue. (Referred to 
the electorate, appeared as Proposal 06-4 of 2006) 93rd legislature, Amending Sec. 2 
of Article X (1963) (Also passed less significant legislation dealing with procedures 
for condemnation and compensation, moving expenses for affected individuals.) 
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S.F. 2750 2006 Minnesota Kelo Limits the use of eminent domain to a public use or public purpose, defined as the 

possession, occupation, ownership or enjoyment of the property by the general public 
or a public agency, or for the mitigation of blight.  Stipulates that the public benefits 
of economic development do not, by themselves, constitute a public use or public 
purpose.  Requires good faith negotiations with property owners and increases public 
notice and public hearing requirements.  Exempts TIF districts for up to 5 years. 

  Mississippi  No Legislation or Ballot Measure Passed 

H.B. 1944 2006 Missouri Kelo Prohibits the use of eminent domain solely for an economic development purpose, 
which is defined to mean an increase in the tax base, tax revenue or employment in 
the area.  Stipulates that eminent domain may only be used to take property in 
blighted areas or for a public use.  Requires public notification of affected property 
owners before condemnation may begin, and negotiation in good faith with property 
owners.  Establishes an Office of Ombudsman for property rights in the Office of 
Public Counsel in the Dept. of Economic Development to assist owners in obtaining 
information about eminent domain. 

S.B. 363 2007 Montana Kelo Limits the use of eminent domain for urban renewal purposes to property in blighted 
areas and prohibits its use if the primary purpose is to increase tax revenue. 

S.B. 41 2007 Montana Kelo Prohibits cities or towns to “serve as a pass through entity by using its power of 
eminent domain” to obtain property with the intent to sell, lease or provide the 
property to a private entity.   

L.B. 924 
(Legislative 
Bill) 

2006 Nebraska Kelo Prohibits the use of eminent domain primarily for economic development purposes, 
which is defined to mean use by a commercial entity or to increase tax revenue, the 
tax base, employment or general economic conditions. Also cannot condemn 
agricultural property as blighted. 

A.B. 102 2007 Nevada Kelo Stipulates that public uses for which property may be acquired through eminent 
domain do not include transfer of the property to another private entity.  Exceptions 
include where the private entity uses the property primarily to benefit a public 
purpose; the entity leases the property to a person that occupies an incidental part of a 
public facility; or the property taken was abandoned by the owner or the purpose was 
to abate a threat to the public health and safety.  
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AJR 3 2007 Nevada Kelo Stipulates that public uses for which property may be acquired through eminent 

domain do not include transfer of the property to another private entity.  Exceptions 
include where the private entity uses the property primarily to benefit a public 
purpose; the entity leases the property to a person that occupies an incidental part of a 
public facility; or the property taken was abandoned by the owner or the purpose was 
to abate a threat to the public health and safety.  (Note:  AJR 3 must be adopted by the 
legislature again in 2009 and be passed by the electorate on the 2010 ballot before 
becoming effective.) 

Question 2 
(Const. 
Amendment) 

Nov. 
2006 

Nevada Kelo + 
(unpassed) 

Question 2 removed from ballot following a Supreme Court ruling that held that the 
measure was unconstitutional as it contained two subjects (eminent domain and 
regulatory takings).  Looks like exact same initiative has qualified for the 2008 ballot 
(even with 2 measures.)  There is also an Assembly Joint Resolution pending on 
eminent domain. 

S.B. 287 2006 New 
Hampshire 

Kelo Defines public use for which eminent domain may be exercised to be the possession, 
occupation and enjoyment of property by the public, public agencies or public 
utilities; the removal of properties that pose a threat to the public health and safety; or 
private uses that occupy an incidental area within a public project.  Stipulates that 
public use does not include enhanced tax revenue and increased employment 
opportunities.  

CACR 30 2006 New 
Hampshire 

Kelo Constitutional Amendment Concurrent Resolution (CACR).  Prohibits the use of 
eminent domain if the property is to be transferred to another private entity for private 
development.  Question 1 on the 2006 General Election ballot.  Passed 

  New Jersey  No Legislation or Ballot Measure Passed 

H.B. 393 2007 New Mexico Kelo Prohibits the use of eminent domain by municipalities for redevelopment projects 
under the Metropolitan Redevelopment Code.  (Companion bill in Senate, SB 401.) 

H.B. 746 2006 New Mexico Kelo 
(vetoed) 

Prohibits the use of eminent domain to promote private or commercial development 
and title to the property is transferred to another private entity.   Vetoed by Gov.; he 
established Task Force on Responsible Use of Eminent Domain.  

  New York  No Legislation or Ballot Measure Passed 

HB 1965 2007 North 
Carolina  

Kelo Repeals laws granting the authority to exercise eminent domain; all future actions 
must be completed according to the provisions of this act (now chapter) of NC laws.  
Provides definition for “blighted parcel” and requires that assessments be done on a 
parcel by parcel basis.   
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S.B. 2214 2007 North Dakota Kelo Prohibits the taking private property for use or ownership by another private entity, 

except for common carriers or public utilities.  Stipulates that public use or public 
purpose does not include the public benefits of economic development, including an 
increase in tax base, tax revenue, employment or general economic health. 

Initiated 
Constitutional 
Measure No. 
2 

Nov. 
2006 

North Dakota Kelo Private property cannot be taken or damaged for public use without just compensation 
having been first made; compensation shall be ascertained by a jury, unless a jury be 
waived.  Public purpose does not include public benefits of economic development.  
(Need to see what lawyers are saying about "damaged...") 

S.B. 167 2005 Ohio Kelo  Places a moratorium on the use of eminent domain for economic development 
purposes that would ultimately result in the property being transferred to another 
private party in an area that is not blighted until December 31, 2006.  Creates a task 
force to study eminent domain issues.  (Update:  task force made final report; two 
bills pending in 2007-08 session re:  implementing findings) 

SB 7 2007 Ohio Kelo Act with many provisions.  Includes redefinition of blight; exempts ag land from 
being classified as blighted; “prohibits appropriations of real property except as 
necessary and for a public use”; public use does not include any taking that is for the 
conveyance to a private commercial enterprise, economic development or solely for 
the purpose of increasing public revenue (some exceptions apply.) 

  Oklahoma   No Legislation or Ballot Measure Passed 

Measure 37 Nov. 
2004 

Oregon Regulatory 
Takings 

Owner negatively impacted by a regulation can receive “just compensation” or 
alternatively local government can decided to waive land-use regulation.  Impacted by 
passage of Measure 49 below. 

Measure 49 Nov. 
2007 

Oregon Regulatory 
Takings 

Modifies Measure 37, clarifies right to build homes, limits large developments, 
protects farms, forests and groundwater etc.  Passed. 

Measure 39 Nov. 
2006 

Oregon Kelo Prohibits public body from condemning private real property if it intends to convey to 
a private party.  Initiative Petition, Passed 881,820 to 431,844. Sec. 2 of ORS Chp 35 
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S.B. 881 2006 Pennsylvania Kelo Prohibits the use of eminent domain for private enterprise, except where the private 

enterprise occupies an incidental area within a public project.  Does not affect the 
authority of the Pennsylvania Public Utility Commission, apply to the exercise of 
eminent domain where the property is blighted or taken pursuant to the urban 
redevelopment law or taken to provide low-income housing, among other 
considerations. Defines blight to emphasize characteristics that are detrimental to the 
public health and safety. 

S 2728A 2008 Rhode Island  Kelo Requires that property owners receive at least 150% of fair market value in 
compensation when government bodies with eminent domain powers seize private 
property.  Bill requires development plan, notice for public hearing and comment, 
advanced notice for property owners before seizure, and legislative vote on eminent 
domain action at local level. 

S.B. 1031 2006 South 
Carolina 

Kelo Prohibits the use of eminent domain for any use, including economic development, 
that is not a public use.  Authorizes the legislature to enact laws allowing eminent 
domain to be used to remedy blight with the property put to public or private use 
provided just compensation is paid.  (Became SJR that put the question as a 
constitutional amendment to the voters in 2006.  Passed; first state to pass such an 
amendment.).  Amendment to Sec. 17, Art. 1, and Sec. 5, Art. XIV, of the constitution 
1895.  Also includes an odd treason section that didn't go to the electorate. 

H.B. 1080 2006 South Dakota Kelo Prohibits the use of eminent domain to transfer private property to another private 
entity or to be used primarily to generate additional tax revenue. 

S.B. 3296 2006 Tennessee Kelo Stipulates that public use for which eminent domain may be exercised does not 
include private use or benefit, or public benefit resulting indirectly from private 
economic development, including increased tax revenue and 
employment.  Exceptions include use of eminent domain by public or private utilities, 
housing authorities or community development agencies to remove blight, private use 
that is merely incidental to public use, or the acquisition of property by a local 
government for an industrial park. (Also known as HB 3450.) 

HB 3700 2006 Tennessee Kelo Legislation primarily changes notice and public hearing requirements associated with 
use of eminent domain.  Removes a requirement that condemning authorities obtain 
approval from county board unless actions are pursuant to a plan that utilizes TIF (and 
costs county money.)   

S.B. 7 2005 Texas Kelo Prohibits the use of eminent domain to confer a private benefit on a private party or 
for economic development purposes, with certain exceptions. 
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H.B. 365 2007 Utah Kelo Prohibits the use of eminent domain to acquire single-family residential owner 

occupied property unless requested by the owners of at least 80 percent of the owner 
occupied property within the area representing at least 70 percent of the value of 
owner occupied property in the area, and two-thirds of all agency board members 
approve of the acquisition.  For the acquisition of commercial property, the figures are 
75 percent and 60 percent, respectively.  Authorizes the use of eminent domain in an 
urban renewal project area if an agency determines the property is blighted, the urban 
renewal project area plan provides for the use of eminent domain and acquisition of 
the property begins no later than five years after the date of the plan.  Requires 
advance written notice and good faith negotiations with property owners before 
exercising eminent domain.   (According to Castle Coalition, this rolled back 
legislative provisions of SB1841 (2005) which removed power of eminent domain 
from redevelopment agencies. 

S.B.117 2006 Utah Kelo Requires approval by the governing body of a local government before eminent 
domain may be exercised for a public use.  Requires a written notice to be sent to the 
affected landowner at least 10 days prior to the public hearing where the proposed 
taking will be considered.  Expands the definition of public use to include bicycle 
paths and sidewalks adjacent to paved roads, while limiting the use of eminent 
domain for certain recreational purposes. 

S.B. 246 2006 Vermont Kelo Prohibits the use of eminent domain primarily for economic development purposes, 
except in accordance with the state's urban renewal law.  Other exceptions include 
uses for transportation, public utilities, public property and water projects.  

HB2954 2007 Virginia Kelo Defines public use for which eminent domain may be exercised to be, among other 
uses, the possession, ownership, occupation and enjoyment of property by the public 
or a public corporation, or for the removal of blight where the property condemned is 
actually blighted.  Stipulates that property may only be taken where the public interest 
dominates any private gain and the primary purpose is not for an increase in tax base, 
tax revenue or employment. (Combined SB781 and 1296) 

SJ 271   Virginia Kelo Established a bi-partisan task force to look at eminent domain in state of VA. 

HB699 2006 Virginia Kelo Makes various changes to the Housing Authorities Law to update its provisions. The 
bill adds several definitions including "blighted area," "blighted property," 
"conservation area," "redevelopment area," and "spot blight abatement plan." 
Reconfirms that the elimination of blight in a redevelopment area, the prevention of 
blight in a conservation area, and the designation of individual properties as blighted 
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pursuant to a spot blight abatement plan are public uses and purposes. The bill (i) 
updates referendum provisions; (ii) clarifies that written notice sent by certified mail 
is required to all record owners at their last known address; (iii) clarifies that an owner 
in a proposed redevelopment or conservation area has the right to present testimony 
before the local governing body objecting to the designation of an area and to 
acquisition of their property by negotiated purchase or the use of eminent domain; and 
(iv) clarifies that farm structures are generally exempt and that the right to establish 
redevelopment or conservation areas and use the process of spot blight abatement 
shall not abrogate the right to farm as protected in § 3.1-22.28.  

Misc. statutes 2000-
2007 

Virginia Kelo The state of VA has been passing eminent domain legislation very actively since 
2000.  There is a strong property rights organization (the VA property rights coalition. 
See http://www.vapropertyrights.org/index.html).  These measures have been 
procedural (e.g., mandatory dispute resolution, payment before vacating, etc.) 

SHB 1458 2007 Washington  Kelo Deals with notice and condemnation proceedings. WA has not passed a substantive 
eminent domain law; the 2008 session had approximately 9 pieces of legislation 
carried over from previous session.  Regulatory takings ballot measure in 2006 failed. 

H.B. 4048 2006 West Virginia Kelo Prohibits the use of eminent domain primarily for private economic 
development.  Has blight exception; redefines blighted areas to emphasize properties 
that are detrimental to the public health and safety.  Requires greater public notice and 
negotiation in good faith with the property owner. 

A.B. 657 2006 Wisconsin Kelo Prohibits the use of eminent domain to condemn non-blighted properties to be 
transferred to another private entity.  Redefines blight to emphasize properties that are 
detrimental to the public health and safety. 

H.B. 124 2007 Wyoming Kelo Defines public purpose to be the possession, occupation and enjoyment of property by 
a public entity. Prohibits the transfer of private property to another private entity 
except to protect the public health and safety. Prohibits a municipality from 
delegating eminent domain authority to urban renewal agency. Requires advance 
written notice/good faith negotiations with owners before exercising eminent domain. 

Source:  Georgetown Environmental Law & Policy Institute 

Eminent Domain: 
http://www.law.georgetown.edu/gelpi/current_research/eminent_domain/eminent
_legis.cfm 

Regulatory Takings: 
http://www.law.georgetown.edu/gelpi/current_research/regulatory_takings/takings_legis.cfm 

Source:  National Conference of State Legislatures. The Forum for America’s Ideas. 

http://www.ncsl.org/programs/natres/EMINDOMAIN.htm 
http://www.ncsl.org/statevote/prop_rights_06.htm 
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Appendix B 
 
Person interviewed 1 Date of interview 
 
Paul Farmer, Executive Director 28 February 2008 
American Planning Association 
Chicago, Illinois 
 
Larry Morandi, Director 11 March 2008 
State Policy Research 
National Conference of State Legislatures 
Boulder, Colorado 
 
Joe Tovar, Director 12 March 2008 
Planning & Development Services 
City of Shoreline, Washington 
 
Vivian Kahn       24 March 2008 
Kahn/Mortimer/Associates 
Oakland, California 
 
Dana Berliner, Senior Attorney 31 March 2008 
Castle Coalition 
Arlington, Virginia 
 
 
 
 
1  Interviews-discussions followed initial email contact, and were conducted by phone.  
Interviews generally lasted 30-45 minutes; people are listed chronologically by date of interview-
discussion. 
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Persons contacted for interview who declined participation  
 
David Crowe, Senior Staff Vice President  
Regulatory & Housing Policy  
National Association of Home Builders 
Washington, D.C. 
 
Paul Edmondson, Vice President    
National Trust for Historic Preservation 
Washington, DC 
 
Ray Ring, Northern Rockies Editor 
High Country News 
Bozeman, Montana 
 
Johanna Wald, Senior Attorney, Land & Forests 
Natural Resources Defense Council 
San Francisco, California 
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Appendix C 
 
Interview Protocol 

 

Purpose of the interviews: 1 
 
! To explore interviewee’s understanding of practitioners attitudes about the 2006-2008 

state-based property rights initiatives and referenda – i.e. Kelo and Kelo-plus laws 
! To explore interviewee’s understanding of practitioners attitudes about the impacts of 

state-based property rights initiatives and referenda on the local planning and 
development process 

! To identify representative experiences–adaptations by planning agencies and the 
development community in the wake of the 2006-2008 state-based property rights 
initiatives and referenda 

 
! To explore interviewee’s understanding of what are planners thinking about - feeling now 

about the power of the property rights movement 
! To explore interviewee’s understanding of how the property rights movement is shaping 

(or not) public conversation about planning, land use and regulatory issues 
! To explore interviewee’s understanding of what planners are doing to blunt – engage 

planning’s opponents 
  
Specific questions posed during the interview-discussion: 
 
! What impact has the 2005 Kelo decision and the 2006 initiatives had on planners on-the-

ground? 
! Has it had a chilling effect? 
! Are practitioners being more cautious in their approach to practice? 
#  If so, how is this manifesting itself? 
! Are there positive things which are coming from the Kelo and 2006 initiatives? 
! Do you think-believe the impact on planning practice is likely to be long-term or just 

temporary? 
! Is the property rights movement stronger–bolder as a result of post Kelo activities? 
! If they are, how is this manifesting itself?  (Specific examples) 
! Do you think the PPR movement is more effective about talking about “their issue” than 

planners and their allies? 
#  If so, why?  Have you begun to reshape your presentations-discussions? 
#  Do you have specific suggestions for how to talk about these issues from a 

planning perspective? 
 
 
 
 
1 A version of these comments were included in the initial email contact to all interviewees. 



Jacobs and Bassett:  Assessing the Impacts of State-Based Private Property Rights Laws   - 60 - 
 

 

 

Appendix D 

 

Invitation to Participate in Research 

 
<Date> 
 
 
<Address> 
 
 
<Salutation>: 
 
In June 2005, the Supreme Court issued a ruling upholding the use of eminent domain for 
economic development purposes (Kelo v. New London, CT).  Shortly after this ruling in many 
states, legislation and ballot initiatives were passed that limited the ability of governmental 
entities to use this power.  Advocates of these legal changes argued that the legislation would 
curb potential misuse of the power.  Critics, in contrast, worried that changing eminent domain 
powers would negatively affect efforts to revitalize urban areas, foster economic development 
and provide affordable housing.  
 
With support from the Lincoln Institute of Land Policy, faculty from Portland State University 
and the University of Wisconsin-Madison are conducting research to understand the impacts of 
limitations of eminent domain powers on planning and development practice across the United 
States.  
 
I am writing to ask you to participate in a web-based survey intended to help us understand the 
impact of these legal changes on your area of professional practice.  You have been identified for 
the survey because of (1) your own role as a professional in a planning and development field 
(e.g., developer, planner, attorney) or the role of your organization and its members and (2) 
because you live and/or work in a state that has passed a law affecting eminent domain powers.  
 
The survey is web web-based and can be reached through this link: 
(http://www.surveymonkey.com/s.aspx?sm=vka56U35fWEOLYWukdVz0g_3d_3d). The survey 
consists of 33 questions and should take no more than 20 minutes to complete.  The survey is 
anonymous and all answers will be confidential.  
 
I hope that you can take a few minutes out of your day to help with the research and enable us to 
understand the actual impacts of these legislative changes on our professional practice and our 
communities. Thank you very much!  
 
Sincerely,  
 
 
Ellen M. Bassett, Ph.D.  
Assistant Professor 
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Appendix E:  Hard Copy of Web-Based Survey 
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Appendix F  

 

Sample and Return Rate 

 

Return Rate Calculation (Final Report) 

        

Category of Respondent 

Number of 
Addresses 
Obtained 

Emails 
Returned or 
Communication 
(Declining 
Participation) 
from Contact 

Total Valid 
Addresses 

  

American Planning Association State 
Directors or Presidents 40 1 39 

State Homebuilders Assoc. (President or 
Executive Director) 42 3 39 

MPO Planning Directors (3 largest 
metropolitan areas) 76 5 71 

American Bar Association (Executive 
Director or Appropriate Section Chair) 51 5 46 

Urban Land Institute (Chairs of largest 
chapters; coordinators)* 25 9 16 

Planning Directors (3 largest 
municipalities in state) 70 4 66 

Local and state economic development 
agency heads; National Association of 
Housing and Redevelopment Officials 
presidents 86 5 81 

Totals 390 32 358 

 
Overall return rate (110 gave consent and started survey):   31% 

Analytical sample return rate (79 answering items 10a-23):   22% 

  
*After initial mailing ULI server sent new addresses for 8 coordinators (all were simply a 
change in capitalization); in subsequent emails to corrected addresses all bounced back. 

 


